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The object of this Compilation is to bring together for convenient 
reference the opinions of official legal advisors upon questions arising 
in connection with the administration of the Agricultural Adjustment Act 
and related statutes. The opinions included are, in the main, tne work 
of the Opinion Section, (originally called the Brief and Opinion Section) 
Which was organized in October, 1933, as a part of the Office of the 
General Counsel of the Agricultural Adjustment Administration. The Compi- 
lation, however, does not contain all the memoranda of law prepared by tne 
Opinion Section. Some opinions, transmitted as officially approved to 
those who requested them, have been omitted because involving points of 
no general interest. Numerous others, dealing with points of major concern, 
were never finally approved because the occasion which prompted tneir 
preparation failed in the end to require an official opinion. These also 
Nave been omitted, 


Tae omitted opinions are retained in the files of the Opinion 
Section under their original Opinion Section numbering, which is not 
strictly chronological, as is tne new numbering system adopted for tne 
purpose of this Compilation. A table showing the original numbering 
and the corresponding numbering in this Compilation follows this Preface, 


References to pages appearing in the body of these opinions are 
to page numbers of tne opinions <¢s originally written, and do not corre~ 
spond to the paging of this Compilation. Also, internal references to 
Opinion Numbers refer to Opinion Section Memorandum Numbers, a table of 
Whicn follows this Preface. 


Certain closely related opinions of tne Attorney General and a 
ruling of the Commissioner of Internal Revenue have been embodied in an 


Appendix. 
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COTTON OPTION CONTRACTS - RIGHTS OF LIENHOLDERS - 


Cotton Option Contracts executed under the autho- 
rity of Sections 6 and 7 of the Agricultural 
Adjustment Act should not include as parties 
holders of liens upon the crop. 


Under the 1933 Cotton Option and Benefit Contracts, 
lienholders obtain no contractual right te 


be named in the options or in checks 
liquidating the options. 


Opinion Section Memorandum No. 13 
Dated September 28, 1935, and 
Supplement thereto dated December 7, 1933. 


September 28, 1933. 


MEMORANDUM FOR MR. JOHN B. PAYNE, 
COMPTROLLER, AGRICULTURAL ADJUSTMENT ADMINISTRATION 


Bi wenant to your request, I ReaD SGh aEEe report my opinion*as 
follows: 


le. Cotton option contracts executed under authority of Sections 
6 and 7 of Part 1 of Title I of the Agricultural Adjustment Act, as 
amended, should not include as parties holders of liens upon the crons. 


ee According to the statenent of the problem as referred to us, 
it is intended to liquidate the options in cash when exercised. The 
Government checks may be made out to the same persons who were named 
in the option contract as parties entitled to exercise the option and 
need not include any other persons as payees. 


Three specific considerations pet themselves in an analysis 
of this ae i 


ehh) What is the proper interpretation of the act? Does it 
maisert ze that option contracts and liquidating payments thereunder be 
made solely with or to the owners and operators of farns or does it 
permit or prescribe that lien holders be included as parties to such 
contracts or payments? 


(2) ‘Till the Government find itself wder any liability to lien 
holders if they are ignored in executing the option contracts and making 
the payments in liquidation of the options? 


(3) Will the administrative practice in this regard, should such 
lien holders be so ignored, mitigate against a favorable determination of 
the constitutionality of the Act, if that question is raised? 


I. 


The Act should properly be interpreted as intending the owners 
and operators of the farms as the only necessary or proper parties to 
the option contracts and the only persons entitled to payments in liquid- 
ation of such options. 


- 


The pertinent provisions of the Act are as follows: 


"Sec. 6 (a) The Secretary of Agriculture is hereby authorized 
to enter into option contracts with the producers of cotton to sell to 
any such producer an amount of cotton to be agreed upon not in excess 
of the amount of reduction in production of cotton by such producer bet 
low the amount produced by him in the preceding crop year, in all cases 
where such producer agrees in writing to reduce the amount of cotton 
produced by him in 1935, below his production in the previous year, by 
not less than 30 per centum, without increase in commercial fertiliza-— 
tion per acre. 


(b) To any such producer so agreeing to reduce production 
the Secretary of Agriculture shall deliver a nontransferable-option con- 
tract agreeing to sell to said producer an amount, equivalent to the 
amount of his agreed reduction, of the cotton in the possession and con- 
trol of the Secretary. 


(c) The producer is to have the option to buy said cotton 
at the average price paid by the Secretary for the cotton procured under 
section 3, and is to have the right at any time up to January 1, 1934, 
to exercise his option, upon proof that he has cemplied with his con- 
tract and with all the rules and regulations of the Secretary of Agri- 
culture with respect thereto, by taking said cotton upon payment by 
him of his option price and all actual Carrying charges on such cotton; 
or the Secretary may’ sell such cotton for the account of such producer, 
paying him the excess of the market price at the date of sale over the 
average price above referred to after deducting all actual and necessary 
Carrying charges: Provided, That in no event shall the producer be held 
responsible or liable for financial loss incurred in the holding of such 
Sig eet or on account of the carrying charges therein: Provided further, 
That such agreement to curtail cotton production shall contain a further 
provision that such cotton producer shall not use the land taken out of 
cotton production for the production for sale, directly or indirectly, — 
of any other nationally produced agricultural commodity or product. 


pe (a) If any cotton held by the Secretary of Agriculture is 
mt *Sposed of under subsection (c), the Secretary is authorized to | 
oe er into similar Option contracts with respect to such cotton, condi- 
toned upon a like reduction of production in 1934, and permitting the 
producer in each oe t ; rae oe : mon P Cae | 
ares cman CASEG LO exercise his option at: any time up to January 
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tary of Agriculture shall hove comeut® the declared policy, the Seere- 
ee Pi aan ee in the acreage or reduction in the 
"ERS PSS Sa a Sal oun, Ol any basic agricultural commodity, — 
3 oe with producers or by other voluntary methods, and 
upon that ah eine ae Perera RESTS RS a0 Connection therewith or 
required for do sab produc eee of any basic agricultural commodity 

mestilc consumption, in such amounts as the Secretary 
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The wording of the sections in question strongly indicates that 
the legislative i intention was s that these options and any liquidating 


payments thereon should rm directly to the fa fat rmers rather than to the 
farmers jointly with 1 lien « ereditor. Bs 


It will be noted that the term "producer" is used exclusively 
throughout these sections. It is the producer alone who is entitled to 
exercise the options and to receive any liquidating payments. 


The ordinary sense of the term "producer" would seem to be limited 
in definition to the persons actually owning and operating the farms. An 
extension of the definition of the word to include lien creditors, tested 
by common usage, would seem to be an extraordinary, rather than an ordi- 
Nary, definition. Unless there is some indication in the Act, or in its 
legislative history, indicating unusyal imolications of the term,. it 
should be accepted in its ordinary sense. 


Reading the word "producer" in the context of Sections 6 and 7 of 
Part 1 of Title I of the Act, reinforces the conclusion that the term 
Was used in its ordinary sense. An attempt to read the word "producer"! 
as including a lienor in addition to the actual owner and operator of the 
farm would strain certain parts of these sections to the point of their 
being unintelligible. For instance, the option contracts are to be for 
amounts not in excess "of the amount of reduction in production of. cotton 
by such producer below the amount produced by him in the preceding crop 
year." It is impossible to read "the amount produced by him in the pre- 
ceding crop year" intelligibly if "him" signifies not merely the actual 
Operator of the farm but also his lien creditors. Only by designating 
the "producer" as the actual owner and operator of the farm is it pos- 
sible to give anyintelligible and consistent meaning to this provision. 
Again the clause "that such agreement to curtail cotton production shall 
contain a further provision that cotton producers shall not use the 
land * * *" indicates obviously that the person intended is the one 
actually using the land, in short, the farmer and not his creditors. 


Reference to the legislative history of the Act further buttresses 
the conclusion. | 


There is a clear expression throughout the legislative history of 
the Act that it:is intended to increase the farmers! purcnasing power; 
to put into his hands cash for immediate expenditure in the purchase of 
industrial goods, thus to stimulate a new flow of trade and credit, de- 
Crease unerroloyment, etc. In short, the desiralresult was to give the 
farmer cash to be spent on purchases at once. Immediacy is of the essence 
of the problem. To divert these cash payments from him to his creditors 
is to that extent to divert the funds from the original purpose of in- 
creasing the purchasing power of the farmer. The most that could be 
hoped from such payments to his creditors would be that it would better 
his future credit. This course is clearly counter to the express in- 
tention of this legislation as found in the following statements: 


(1) Recitals of the Act 
"Declaration of Emergency 


* * * the present acute economic emergency being in part the consequence 
of a severe and increasing disparity between the prices of agricultural 
and other commodities, which disparity has largely destroyed the purchas-— 
ing power of farmers for industrial products, * * *." 


"Declaration of Policy 


to * * * reestablish prices to farmers at-a level that will give agricul- 
tural commodities a purchasing power with respect to articles that farmers 
buy, equivalent to the nurchasing power of agricultural commodities in the 
base neriod. * * * (H.R. 3835, Pel)" 


(2) President's Message to House of Representatives. 


The President, in speaking of tae proposed agricultural legislation 
stated: ahe.* 


"Tt relates to agriculture and seeks to increase the purchasing 
power of our farmers and the consumption of articles manufactured in our 
industrial communities; and at the same time greatly to relieve the . 
pressure of farm mortgages and to increase the asset value of farm. loans — 
made by our banking institutions". 


(3) Committee Revorts 


_ "The Committee on Agriculture, to whom was referred the bill 
(H.R. 3835) to relieve the existing national economic emergency by in- 
creasing agricultural purchasing power, having considered the same, re- 
port thereon with the recommendation that it do pass!'. (H.R. Reps #6, P.1) 


"The additional return received by farmers by reason of the opera- 
tion of the bill will be money promptly spent by the farmer in ways that 
will decrease unemployment and add to the profits of business. At the 
same time the increased return will make available in rural communities 
additional funds, will increase the assets behind our rural banking | 
structure, and it is believed, will do more to relieve the banking situa- 
tion in rural communities than any other type of legislation. The in- 
creased return will aid farmers to meet their payments of principal and 
interest unon their indebtedness and will make liquid a large part of 
the assets of our credit structure that are now frozen". (idJuP. A 


"rn : . ha . ; 
tne committee of conference on the disagreeing votes of the two 


pees ee the amendments of the Senate (numbers 1 to 84, inclusive) to 

nae ill (H.R. 3635), to relieve the existing national economic emergency: — 
by tnereasing agricultural purchasing power, having met, after full and 
Tree Conference, have agreed to recommend and do recommend to their respec- 
tive Houses as follows:" (H.R, Raper OO, spy de) beta Piet) 


oe 


Administrative Convenience Foints to the Same Interpretation 


In favor of this interpretation also, especially with reference 
to the question of who should be made parties to the option contract, is 
the fact that dispatch in the administration of these provisions of the 
Act would be seriously impeded by a contrary interpretation. If many 
persons were jointly entitled to exercise the options a prompt exercise 
of these rights would be rendered difficult if not impossible. The 
effectiveness of the legislation, as recognized in legislative comment, 
is so clearly dependent upon prompt administration that an interpretation 
which would deter speedy distribution of its benefits should be justified 
only uvon explicit wording. . 


Contrary Authority Distinguished 


Certain cases under the Sugar Bounty Acts must be met and distin- 
guished in arriving at the conclusion reached. The strongest of these is 
Suthon v. U. S. 81 Federal 610. 


In that case a person was held to be a "producer" of sugar and 
entitled to the bounty within the meaning of the acts wpon the following 
facts: he had advanced the owners of the plantation money for growing 
and manufacturing the crop and taken as security a mortgage on the planta- 
tion and a statutory’ pledge of the crop. The operation of manufacturing 
and disposing of the sugar was in his name and under the management of 
persons representing him as agents, and the license, under which the boun- 
ties were customarily paid, was also, under the terms of his agreement 
with the owners, to be taken out in his name. The established administra- 
tive practice was to pay the bounties to such licensees under the exact 
arrangements which he had followed, and thése precedents had been relied 
upon by him. 


This decision is distinguishable from the situation presented 
under the present Act on several grounds. In the first place, the pur- 
pose of the Act was to encourage the growing of beets, sorghum, and sugar 
cane in the United States. A person wio undertook to finance and manage 
the production and disposition of the sugar was the most significant 
factor in performing the service desired by the Government. The creditors 
of the farmers are not such significant figures in carrying out the policy 
of the present Act. Additionally, under the Sugar Bounty Acts, there was 
a long administrative interpretation in practice favoring the inclusion 
of such a person within the definition of "producer" which is entirely 
absent under the present Act. 

. II. 

Upon the basis of the administrative facts as stated, the Govern- 
ment would seem to be incurring no liability by disregarding lien holders 
in executing the option contracts and making the liquidating payments 
upon their exercise. 

A. The closest danger of liability lies in the following facts: 


In many instances to induce lien holders to consent to the "Offer to enter 
into cotton option-benefit or benefit contracts" they were permitted to 


Af 
bee Sak 


add a clause to subdivision 12 of the offer to the effect that cnecks were 
to be payable jointly to the producers and the lien holders. Svecimens 

of these contracts show that in a wide majority of instances the clause 
added read substantially as follows: "Check for cash benefit to be pay- 
able to the producer and the undersigned lien holders". However, there 
are variances from this form and some at least read "ake check payable 

to producer and lien holder listed below". With this clause added the 
entire paragraph under subdivision le of-the "Offer to enter into cotton— 
benefit or benefit contracts" reads: | | ss . 


"The undersigned lien-holder(s) and/or others having an 
interest in the 1933 cotton crop now being grown on the 
lands embraced in the foregoing offer, hereb:ir consent(s) 
to the making of this offer and to the performance of the 
conditions tnereof when and if accepted, and agree(s) 

hat the Secretary or his agents may deal with the pro- 
ducer as if ne were the sole party having interest in 
said cotton land or crope Check for casi benefit to be 
payable to the producer and the undersigned lien-holder". 

Preceding this paragraph are the paragraphs under subdivision 11. 

specifying the consideration for taking land out of production, to-wit: 
eitner a cash payment or cash vayment plus ‘cotton option. 


It might well be asserted that by the addition of the clause in 
question the Government permitted a joint offer to be made by the producer 
and lien holders, and that acceptance resulted in a contract to which the 
lien holders were parties, and, therefore, entitled to the consideration 
specified which would include payments in liquidation of the cotton op- 
tions as well as benefit payments. . Such an argiment would be a strong 
one and might, in final analysis, be reduced to a question of interpreta 
tion of the added clause. ’ , 


Ye are informed that the Administrators were explicit in their 
resentations that the joint checks contemplated by the added clause 


rep 
tees solely to benefit payments and.expressly excluded payments in 
iq 1 . 


a 
uidation of the option contracts. This being so, it is safe to con— 
clude that it may be established as a fact that the only contract rights 
of lien holders intended were in the benefit payments. ia 
Mins + ey we } - a + all 
: Y grea 1s considerable support for tuis interpretation of the con- 
rac ¢ . * *. = - . ne . * * . G . 
ib ee to the facts relating to the administrative representa-— 
ons waic. have been given us as basis for this opinion. } mn 


The most prevalent form of clause written into these contracts 
made a distinction between "Producers" and "lien holders" by specific 
PnUMe Ret 1D Under these circumstances it would not seen to lie fairly 
in the mouths of the lienors to assert taat the term "producer" included 
lienors. If the term "producer" excludes from its definition lien hold-= 
ers then clearly a contract including lien olders as parties ‘interested 
= the cotton options, and entitled to an interest in ‘the ligquidatin 
on: gig * ale. be unauthorized under Section 6 of eae y of Title = 2 

ne gict. Ah interpretation of the cantract should be given, if possible, 


wnaich brings it withi } ; i 
=. Dlr vithin the authority i oj j isi 
ie autnority of the legislative provisions for 


f 
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its execution. While the clauses in question would make the contract 
unwuthorized if interpreted to give lien holders an interest in the on- 
tion contracts where such lien holders are, by the definition of the 
contract, a group apart from the producers; on the other hand, if the- 
contract is interpreted as giving lien holders an interest solely in 
benefit payments then it is fairly authorized by the Act. While Section 
6 of Part 1 of Title I of tthe Act specifies benefits for producers sole- 
ly, Section 6 of Part 2 of. Title I of the Act authorizes the Secretary 
to provide for reduction in acreage, etc.; "through agreements with pro- 
ducers or by other voluntary methods * * * ",. Under the last named sec- 
tion, if the Secretary finds it desirable to deal with lien holders as well as 
producers, he is specifically authorized to elect the method which ac- 
cords with his own best exercise of discretion. 


A furtner support which may be drawn from the terms of the contract 
in favor of an interpretation of the added clauses giving lien holders an 
interest in the benefit payments solely, is the fact that in the most pre- 
valent form of the clause used a joint.interest was specified only in 
checks for "cash benefit". There is no mention of "cash benefit" or "ben- 
efit payments" in Section 6 of Part 1 of ‘Title I of the Act, while Part 2 
of Title I specifically refers to "bénefit payments". This s@lkection of 
terminology in the added clauses would seem to accord with an interpreta- 
tion which gives these clauses exclusive reference to Section 8 of Part 
© or Title-I of the Act. 


Benefit payments and cotton option contracts are treated distinctly 
under.the Act and in point of fact have an entirely distinct legislative 
history. (S.R. 16, p. 2) This separate character of these two provisions 
of the Act is at least consonant with an administrative practice which 
recognizes interested parties with respect to the benefit payments who 
are excluded from an interest in tue cotton option contract. 


B. A second possible basis of liability might be claimed against 
the Government on the theory, that a lien holder, uson the wrongful de- 
struction of the property to which His lien had attached, might assert 

he lien against the proceeds to be received for the property destroyed, 
wnile such proceeds were still in the hands of the Government. 


Such an argument would seem necessarily to proceed upon the theory 
that the transaction between the Government and the producer was a sale 
of the produce and that the bensfit payments and cotton options were a 
quid pro quo for the crops destroyed. In no sense is this the nature of 
the transaction. It is not one of sale, but the payment of a G6ounty for 
desired action on the part of the producer, and tne payments are not a 
quid pro quo for the crops destroyed but for the action of the producer in 
taking the land out of production. 


Five percent cases AA Ths. Be “71 
Banks ve Conant 14 Allen 497, (96 Masse) 
Kelly v. Sprout O07 Masse 169 


Ahbexander v. Wellington 2 Russ. & Myl. 35, 56, 64 
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These payments being in the nature of bounties, the Government 
has absolute discretion in the method, time, and conditions of such 
payments. a 


Use Seven! Hall 96. Ui $2343, 355 
McIntosn vse Aubrey LEMS). Ssbee 
Frisbie vse U. Se 157 U.: S- 160 

U. Se vs..-Realty Co LGS°whs toe 
Five percent cases Tlof Uses ees 
Blagge v. Balch Loa ii seetgss 


4 Comp. Gen. 6&5 ~ 687 
III. 


There would seem to be no danger that an administrative interpre- 


tation of the Act which exéluded lien holders from the benefits of the 
cotton option contracts would mitigate against favorable determination 
of the constitutionality of the Act, if that question should be raised. 


An argument against the constitutionality of the Act on this 
ground would seem to be confined to a contention that the lien holders 
were deprived of property without due process of law. Such an argument 
would have to proceed upon the theory that the Government by inducing 
destruction of property in which the lien holders had an interest Wase 
depriving them of property. This seems an incredible extension of the 
constitutional provision-and in this instance wholly unjustified in the 
facts. The Government has solicited destruction of the crops, Dut aaa 
been an invitation for voluntary destruction and not a command. In addi- 
tion, the Government has squarely placed upon the producer the obligation 
of securing the consent of lien holders prior to such destruction so that 
the responsibility of destruction without such consent rests not upon it, 
but upon the producer. Moreover, the present emergency would seem clearly 
to justify this action as a proper interference with individual rights in 
the interest of the general welfare. | 


People v. Nebbia 262 N Y. 259. | 
Economy Dairy Co., Inc. v. Wallace, 61 Wash. Law Rep. 633, 
Southport Petroleum Co. v. Ickes, 61 Wash. Law Rep. 577 


. Alger Hiss, 
Assistant to General Counsel. 
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MEMORANDUM TO MR. PAYNE 


Being a memornndum of facts supple- 
menting memorandum dated Seotember 


26, 1933. 


On page 6 of my memorandum to you of September 2%, 1933 relating 
to the questions of (1) whether or not lienholders should be included 
as parties to cotton option contracts, and (2) whether or not the checks 
made in liquidation of such option contracts should include any other 
person as payee than the ontionee, there was the statement that the legal 
division was informed that the administrators were explicit in their 
representations that the joint checks contemplated by clauses which were 
added to the cotton reduction contracts were only checks covering benefit 
payments. On the basis of this assurance, it was my opinion that no lien- 
holders acquired any contractual right by virtue of such clauses to be 
named as optionees or to participate in checks sent out in liquidation of 
the option contracts. 


You have requested that I investigate the facts relating to these 
representations and supply you with a detailed statement of the same. 


his memorandum is in response to that request. 


I. Definitions in the Cotton 
Contract 


(a) The contract distinguished producers from lienholders. 

The person who signed the contract is referred to in the statement 
of consent and in the certification of the member of the local committee 
as the "producer". Paragraph 3 of the contract reads ns follows: 


"This crop is subject to lien in favor of: 


Name +4 NATURE OF LIEN ADDR=SS 


(After the name of the holder of the lien insert nature of 
the lien as landlord and/or mortgagees)" 


Paragraph 4ireads as follows: 


"Consent in writing of the lien holders has been or will be 
obtained by me before any part of the cotton planted is taken 


uu: 


out of production and/or before receipt by me of any benefit 
which may. accrue to me hereunder." 


In paragraph le of the contract, immediately following the sign- 
ature of the producer, the following clause appears: 


"The undersigned lien-holder(s) and/or others having an 
interest in the 1933 cotton crop now being grown on the 
lands embraced in the foregoing offer, hereby consent(s) 

to the making of this offer and to the performance of 

the conditions thereof when and if accepted, and agree (s) 
that the Secretary or his Agents may deal with the producer . 
as if he were the sole party having interest in said cotton. 
land. or..crop." : 


(db). he contract distinguished cash payments from options. 
Paragraph 11 of the contract reads as follows: 


"11. As a consideration moving to me for the taking out of. 
production of this land, I elect to take --. 


(1) A cash payment of $ per acre, making a total of 
a teal! i acres embraced in this offer 
based upon estimated production of not less than. ___ pounds 
of jint-cotton per acre; or cai | 

(2) A cash payment of $_- per acre, making a total of 

$ for the —=s—§s—i ss tcres embraced in this of7— 
based upon the estimated production of not less than_ 

pounds of lint cotton per acre, together with an option, a 

copy of which is at present on file in the office of the Secre— 
tary of, Agriculture, and a copy of which the undersigned has 
received prior to executing this agreement (the terms and condi- 
tions of. such option being therein set forth), to purchase from 
the Secretary of Agriculture at 6 cents per pound, basis middl= 
ing 7/8-inch staple cotton as quoted on the New York Cotton Ex- 
change, said option being for bales of cotton, said 
number of bales representing the quantity of cotton which I 
estimate is taken out of production by virtue of this contract. 
(Strike out the form of compensation not elected by the grower) 


Payment (and delivery of the option contract if compensation 

e) is elected) is to be made as soon after the acceptance of 
this contract by the Secretary as I may furnish proof of com-— 
pliance with the provisions of this contract. Such proof must 
be submitted on or before December 1, 1933. In addition to the 
cash and option contract considerations, I reserve the right to 
Plant he acreage taken out of cotton production, providing the 
same is planted solely for the production of soil-improvement or 
erosion—preventing crops or food or feed crops. for home use." 


II. Definitions in regulations of the Secretary 
of Agriculture. 


(a) The regulations distinguished producers from lienholders. 


a x 


Cotton Regulations, Series I, covering the option-benefit, benefit, 
and option contracts here under consideration, were Signed by the 
Secretary and by the President on July 25, 1933 and, pursuant to Sec- 
tion 10 (c) of the Agricultural Adjustment Act, have the force and 
effect of law. 


These regulations distinguished producers from lienholders as 
appears from the following provisions: 


"'Producer' means the operator of a cotton farm, including 
corporations and other business entities.'!' (Sec. 100 (f) ) 


"'tTien-holder' means any person, corporation, or business 
entity having a legal or equitable claim for security 
against the 1933 cotton crop being grown on lands em- 
braced in any offer to enter into cotton option-bdenefit 
or benefit contracts." (Sec. 100 (g) ) 


"All lien-holders and/or other persons having an interest 
in the 1933 cotton crop now being grown on the lands em- 
braced in any producer's offer, if they consent to such 
offer, must indicate such consent by signing their names 

at the place provided for that purpose on the offer." (Sec. 
205) 


(b) The regulations distinguished cash payments from options. 
The regulations define a "benefit" or "benefit payment" as: 


"4 cash payment moving from the Secretary of Agriculture 

to the producer in consideration of the reduction of cotton 
acreage pursuant to Subsection I, of Paragraph 11 of the 
‘offer to enter into cotton option—benefit or benefit con- 
tracts". (Sec. 100 (d) ). 


They define an "option—benefit" as a cash payment as defined above 
"in combination with a cotton option contract pursuant to subsection 
(2) of paragraph-11" of the contract. (Sec.°100 (e) ). 


IIi. Announcements by Department as to permission 
to lienholders to share in payments. 


On July 27, 1933 the Department of Agriculture through the Office 
of Information issued a press release numbered 1426-33. This release 
Was headed: "Lien Holders May Share Payments" and read as follows: 


"Tien-holders are permitted to share in the payments made 
cotton producers if the acreage reduction program is put into 


mls. 


operation, it was announced today by the Agricultural Adjust- 
ment Administration. 


"Wield forces now engaged in presenting contracts to pro- 
ducers who desire to offer a portion of their cotton acreage 
for elimination from production were so instructed today by 


wire. 


"The field agents were notified that with the consent of 
the producer and the lien holder the following clause may 
be added to the contracts: 


'Checks for cash benefits to be payable jointly to the 
producers and the undersigned lien holders.' 


"The present contracts provide that lien-holders! con- 
sent must be obtained in writing before the producer may 
offer land now planted in cotton, but no provision was made 
to distribute benefit payments to any persons having an 
interest in the crop except the producer. 


"Field forces found that in many parts of the Cotton Belt, 
lien holders who had advanced money for the making of a crop 
desire to be protected to the extent of receiving a share of 
the payments contemplated in the contract. The added provis- 
ion for making the checks payable jointly to the producers 
and lien holders has been authorized." 


On the same day Mr. Cobb, Chief of the Cotton Section, Produc-— 
tion Division, Agricultural Adjustment Administration in charge of the 
campaign sent the following telegram to state directors of extension 
which according to a memorandum to me dated November 24, 1933 from C. O. 
Pratt, Junior Administrative Assistant of the Cotton Section was re- 
layed to county agents throughout the cotton belt: 


"Answering a question that has arisen: 
Local representatives or committeemen taking contracts 
from producers are authorized, with the consent of the 
producer and lien-holders, to add to the paragraph which 
appears just below the producer's signature and just 
above the lien-holders' signatures the following language 
'Checks for cash benefit to be payable jointly to the 
producers and the undersigned lien-~holders'". 


Section 206 of the regulations provides as follows: 


"Checks representing cash benefits may be made payable to 
the producer and a lienholder or lienholders, jointly, a= 
request therefor~ be made in the offer," 


ae 15= 
IV. Conclusion 


It is clear from the above that for the purposes of the 1933 
cotton contracts, lienholders and producers were at all times defined 
as separate and distinct persons; that cash benefits were also clearly 
differentiated from options and that all official announcements were 
plainly to the effect that checks in payment of the cash benefits (as 
distinguished from options or checks in liquidation of the options) were 
to be made to lienholders and producers jointly. 


Consequently the phrases inserted in certain of the contracts 
accepted by the Secretary such as "check for cash benefit to be made 
payable to the producer and the undersigned lienholders"; "make check 
payable to producer and lienholders listed below" or "Joint check re- 
quested" may safely be said to mean as a matter of fact that only the 
checks in payment of the cash benefit payment (as distinguished from 
the options or checks in liquidation of the options) were to be made 
Jointly to lienholders and to producers in return for the lienholders! 
consent to the destruction of the 1933 crop. After investigation of 
the facts I am therefore of the opinion and so advise you that lien- 
holders obtained no contractual rights to be named in the options or 
in checks liquidating the options. 


Alger Hiss, 
Assistant to General Counsel. 
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Nowe 
AUTHORITY TO ADJUST GOVERNMENT CONTRACTS 


The executive heads of the several depart- 
ments of the Government are not em- 
powered to readjust contract prices 
to conform to higher costs occasioned 
by general laws or administrative 
action in the interest of the public 
welfare; they may, however, by agree- 
ment with contracting parties rescind 
the contracts and re-let them in the 
usual manner. 


Opinion Section Memorandum No. 9 
Dated October 9, 1933. 


ae 


ato. 
October 9, 1933. 


MEMORANDUM TO MAJOR C.W.DUNNING, 
Executive Assistant to Director 


of Processing and Marketing Division. 


Pursuant to your Past of September 18th, 1933, I respectfully. 
report my opinion as follows; 


QUESTION STATED 


May the executive heads.of the several departments of the govern- 
ment afford relief to parties with whom the government contracted for 
supplies prior to the initiation of the present program for. National 
Recovery from losses or diminution of profits resulting from increased 
cost of the production or purchase of the contract commodities occasioned 
by that program? 


“oPtiron 


The executive herds of the several departments of the government 
are not empowered to readjust contract prices to conform to higher 
existing cost occasioned by general laws or administrative action in 
the interest of the public welfare. They may, however, by agreement 
with contracting parties rescind the eo aoe re-let them in the 
usual manner. 


STATEMENT OF FACTS 


As a result of sa PesAS to the President's Reemployment Agree- 
ment or to the terms of existing codes or marketing agreements the cost 
of commodities to nearly all contractors with the government has in- 
creased in major terms. Higher wages are being paid, higher prices be- 
ing given growers and producers for their produce, etc. Processors and 
manufacturers are thereforenot in a position to make sales at prices 
which prevailed prior to the inception of the present program for 
National Recovery without loss or diminution in expected profit. Apart 
from contracts with the government it is represented that through the 
cooperation of distributors the contract pricés in existing agreements 
for future deliveries are being revised upward to maintain the previous 
proportions between cost and selling prices. In cases of contracts for 
supplies with the government such peed a8 UnenLs have not as yet been 
made. The President in press release #200 dated August 6th, 1933, stated 
that he should recommend such adjustments whereever they could be made 
under existing law and where the law impeded revision of contract prices 
would recommend to Congress appropriations to recompense contractors with 
the government in accordance with an equitable readjustment of such con- 
tract prices. | | 


It is therefore evident that the policy of this administration is 
to make an equitable revision of stated prices in éxisting contracts 
with the government for supplies ‘to conform to the increased cost of the 
commodities to the contractor resulting from the present program for 
national recovery. The question raised is how far existing laws in- 
hibit this policy. 


. 
a 9 
DISCUSSION 


ie. ‘Une enactment by: the government of general laws or policy 
materially interfering: with: or increasing the burden of performance of 
a contract with it does not excuse the other contracting party from 
further performance or give. rise to any obligation on the part of the 
government beyond the existing obligations of the contract. 


(a) Action of the-government taken in the public interest, | 
though it increases the burden of performing a contract previously entered. 
into with it, is not to be assimilated under the ordinary principles of 
contract law excusing performance on the part of one contracting party 
where the other has breached the contract or interfered materially with | 
its performance. The governing principle in these circumstances is : 
stated in Jones and Brown's case,1] Ct. Cl.. 383, 364 (1865); | 


"Whatever acts the government may do, be they | 
legislative or executive, so long as they be 
public and general, can not be deemed specially 
to alter, modify, obstruct or violate the 
particular.contracts into which it enters with 
private: persons." | peor 


See also 28 Op. Atty. Gen'l. 121, 122 (1909). 


uo * * the mere fact that the government, by general 
law, has so changed the conditions under which 

a contract with it was to be performed as to 
injuriously affect the contractor would not 
invalidate the contract." | 


(db) It is. equally clear that. such action on the part of the 
government does not. constitute a breach of. contract which would permit 
recovery against it in the Court of Claims or justify. voluntary payment | 
of damages. ; 


Horowitz ¥. Ue Su Pon es “58. (1925) ' 


Deming v. U.S.,1 Ot. .Cl.. 190. (1865)... 


: It is therefore not open to the executive heads of the 
government to compensate contractors for losses under government con- | 
tracts in the present situation upon this theory. | 


Per (c). Under ordinary contract principles an.agreement on the 
part of the executive heads of the government to pay to the present con-— 
tractors an increased price for. goods which they are bound to deliver — 
under existing contracts would be without consideration and unenforceable. 
Consistent with these principles the Comptroller General has specifically 
judicated that he will not allow voluntary payment of increased prices 
under these existing contracts. (Comp. Gen'l. A -— 50593, August 31,..1933~) 


jae A : / . are ds © ; ‘ me : : 
This is in accordance with an established line of similar decisions: 
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26 Comp. Treas, 396 (1919) 
5 Comp. Gen'l,: 605 (1926) 
24 Comp. Treas.: 385 (1918) . 


Il. The executive heads of the several departments of the govern- 
ment, may relieve contractors of performance of agreements with the 
government | by rescinding the contracts where the. burden of performance 
has been cabanas increased through the enactment of general laws. 


> An eet aia for this ‘point - is pees in 28 a Atty. 
Gen'l. 121 (1909). This involved a contract entered into by the War 
Department for the delivery of three hundred thousand (300, 000) pairs of 
gloves to be made in. Germany. The. contract contained a clause giving 
the government the right to increase. the ameunt of gloves ordered by 
50%. The department had refused to allow a-ciause providing for adjust 
ment in case a-tariff should be imposed wpon the. importation of the 
gloves. After delivery had begun a tariff. was for the first time made 
effective on such imports,. and the government, increased ‘Ke amount of 

its order to the permitted extent: of 50% «. 


The Attorney General aerteen that the Secretary of War might 
relieve the contractor from further performance as to gloves required 
to be delivered after the Tariff Act became effective, both under the 
original and the supplementary orders. 


The Attorney. General said: 


"While the question is not free from doubt, I feel 
constrained to hold that the Secretary has such 
authority and that the equity which has been created 
by the action of the Government itself forms a 
sufficient justification for the suspension of 
the contract. I am unable to concur inthe view 
that executive officers are limited in matters of 
this kind wholly to considerations affecting the 
pecuniary interests of the Government. In my 
opinion the honor of the nation is of greater 
LMPOTtANCCe ee secre verevascecesssserresescece 
In the present case it is manifest that the 
enforcement of the contract in question would 
simply cause a wrong which Congress would have to 
be called upon to right. Such enforcement would, 
therefore, expose the Government to merited reproach! s 


This is the only direct authority which has been found for the 
point but see also 33 Op. Atty. Gen'l. 69 (1921) and Savage Arms Corp. 
vs United States, 266 U.S. 217 (1924). 


III. In the event of such reetasion there is no‘ authority for 
recontracting immediately for the same supplies with the persons relieved 
of performance under the prior contracte The contract must be re-let in 
the usual manner provided by the pertinent statutory provisions, requir- 
ing open bidding, etc. 


ob rs 


a Pla 


This point was raised in el Op. Atty..Gen'l. 115. (1895). 
Relief had been sought for the lessee of certain: privileges at Ellis 
Island on account of unforeseen circumstances involving special hard- 
ship. (There is nothing in the opinion to indicate that the unantici- 
‘pated hardship arose from any: action of the government. ) The lease a 0) 


question contained a clauss that the Secretary might amend for causes — 


Thée Attorney General stated: at 


"But by 'cause! as used in each of said contracts must 
be meant, ‘in all probability, some fact or state of 
facts inducing or justifying an abrogation of the ,. 
contract for the benefit of the United States. The. 
right to break the contract can hardly have been re- 
served ‘to the United States:for the benefit of the. 
contractor. Further, the desired changes in the © 
existing contracts cannot be accomplished by the pro- 
céss of first putting an end to them and then. making _ 
others, since, being once cancelled, new ones could be. 
made only in a prescribed statutory method: that is, » 


'after public competition'." 


Jerome Ne Frank, 
'.-General Counsel. ° 
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No. 3 


BONDS OF TREASURERS OF COUNTY 


WHEAT PRODUCTION CONTROL ASSOCIATIONS 


Funds appropriated by Section 12(b) of tho Agri- 
cultural Adjustment Act are available for 
"administrative expenses" and may be used . 
to pay the administrative expenses of 
County Theat Production Control Associa- 
tions est -blished under Section 10(b). 


The treasurers of such Associntions, to whom such 
funds are advanced, should be required to 
give bond payable to the United States or 
to an officer thereof. 


Opinion Section Memorandum No. 1 
Dated October 17, 1933, 
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“MEMORANDUM TO MR. C.-C. DAVIS, 
a salve “Director, Production: ‘Division. 


Dear Bae peyist. 7 W)C aa Pe eee 


Pursuant to your acm of October 6, 1923, respectfully revort 
my opinion as follows: 


Question Stated 


May payments be made to treasurers of- the’ séveral County Wheat 
Production Control Associations ns the purpose of meeting administrative 
expenses of such Association without requiring: ‘such treasurers to file 
bonds payable ‘to the United States or:to any officer thereof? 


BoB: ae ws Opinion’ 


Upon the basis of the facts reported to me as stated below, it 
is my opinion that adninistrative expenses of these Associations may 
be paid in the usual course as administrative expenses under Section 
12(b) and (c) of the Agricultural Adjustment Act. 

In respect to advances made to the treasurers of these Associa- 
tions to be disbursed by them from time to time to meet the administra- 
tive expenses of the PESO Las: 


fe) insofar as Sian davandes do. not represent deductions from 
‘payments due to the producer, they may be justified only as 
advances to special agénts charged with the disbursement of »mub- 
‘lic moneys, and such agents. mist’ ¢ ive bond a the United States 
4 =; Or an officer thereof: ana DS "Ghe 


; (2).. insofar as such advances represent ‘deductions from payments 
due’ to the producer under ‘the terms of the Wheat Allotment Con- 
tract, a bond. running ‘to the’ United States or an officer thereof 
is necessary to protect the United States’ in respect to its lia 
ypildty- to thé producerin'the event that such advances are not 
actually expended for adninistra tive expenses authorized by tne 
een bzncts: “i - 


rts 


‘Statement of Facts) 


The Wheat Production Control’ Associations were set up for the 
Purpose of cooperating with the Secretary of Agriculture in making 
effective the provisions of the Agricultural eee Act... It is 
Orovided in the Articles of Ass ocingion that the expenses of the As- 
sociation shall be met by (1) funds to be pt from payments under 
the Theat Allotment Contract; (2) assessment of the members of the 
_ Association. In effectuating the policy enunciated by the Secretary of 


(a Ee ae 


vlacing imnédiately ih the hands of the farmers, without delay or di- 
version, the first payments due under the contract are to be made with- 

ut any deduction for administrative exoenses of the Associations. The 
existing situation is that several Wheat Production Control Associations 
are without funds of their orm for the purpose ‘of ‘administration. It is 
essential to the continued operation of these associations that funds _ 
for administrative expenses be available. It is not considered sdtisfac- 
tory from an administrative point of view to meet these expenses by the 
method of 'réimbursoment pon vouchers’ submitted after such expenses are 
incurred. 


Pertinent: Sections of the Act 
Séction 10:(b) provides: 


"The Secretary of Agriculture is authorized to 
establish, for the more effective administration 
of the functions vested in him by this title, 

State and local committees, or associations of 
producers, and to permit cooperative associations 
of producers, when in his judgment they are quali- 
fied to do so, to act as agents of their members 
and patrons in connection with tho distribution 
of rental or benefit payments." 


Section 12 (b) provides: 


"In addition to the foregoing, the proceeds 
derived from all taxes imposed under this title 
are hereby appropriated to ‘be available to the 
Secretary of Agriculture for e3 xpansion of markets 
and removal of surplus agricultural products. and 
the. following purposes under part 2 of this titles 
Administrative expensés; rental and benefit pay- 
ments, and refunds on taxes. The Secretary of 
Agriculture and the Sécretary of the Treasury 

shall jointly estimate from time to time the 
“amounts, in addition to any money available under 
‘subsection (a), currently required for such pur- 
poses; and the Secretary of the Treasury shall, 
‘out of any money in the Treasury not otherwise 
appropriated, advance to the Secretary of Agri- 
ulture the amounts so estimated. The amount of 
any such advance shall’ be deducted from such tax 
proceeds as shall subsequently become available 
under this subsection". 


Seyr 
Discussion 


Ly 


Payment “of the ‘necessary administrative expenses of the County 
Wheat Control Associations is authorized as an administrative 
exnense for which appropriatien is made in the Agricultural 
Adjustment Act. } eu OY ee 


° 


The Secretary is specifically authorized, under Section 10 (») 
to establish associations of producers for the more effective adminis~ 
tration of the functions vested in him, etc. These Associations are 
. organized for the purpose of cooperating with the Secretary in making 
effective the provisions of the Act (Section 1 of Article II of the 
veArticles of Association of .The Wheat Production Control Association). 
The establishment of ‘such Associations means. not merely formal organi- 
zation, but effective organization, , This is necessarily implied from 
the declared purpose of establishing such Associations, to wit, "for 
the more effective administration of the functions vested in" the Sec- 
retary. According to the information upon the basis of which my opin- 
jon has been requested, the expenditures contemplated are essential to 

he effective organization of the several Wheat Production Control As- 
sociations. These expenditurés are, therefore essential outlays for 
the effective administration of the functions of the Secretary through 
an agency specifically authorized by the Act. | ; 


Section 12 (b) appropriates the. proceeds from processing taxes to 
available’ to the Secretary "for administrative expenses", among other 
purvoses. This is an explicit appropriation authorized for disburse- 
ment for essential administrative expenses. 


In Section 12 (c), there, is. an..enumeration of certain specific 
administrative expensesy The section reads as follows: "The adminis- 
trative expenses ‘provided for under this section shall include, among 
others, expenditures for personal services and.rent in the District of 
Columbia and elsewhere,-for law books and books of reference, for 
contract stenogranhic re“orting services, and for printing and paper 
in addition to allotments under the existing law. eS ee 


Clearly, this ‘section is not an exclusive enumeration of proper 


administrative expenditures. It specifies that " ok administrative 
expenses provided for under this section shall include, enong others, 
etek th The words "améne others" obviously ee aie 
trative exoenditures in addition to,thoso.enumerated, This section is, 
therefore, not ar impediment’ to the contemplated expenditure 4s an 
administrative exvens6. Sh i 


ee 


The fact that, under the Wheat Allotment; Contracts, the 
‘adnlinistrative exponses of the county Associations may be 
deducted from the payments to be made the producers does 
not change their character as administrative expenses under 


the Act. 


By paragraph 14 of the Wheat Allotment Contract it is provided: 


"There shall be deducted from the adjustment 
payments to be made under this contract a sum 
+. eafficicnt. to defraythe. producer's pro rata «* 
tense are. Oe the. administrative costs.of: the Wheat 
“es Produetian Control, Assdeiation in: hist ‘county 
and the producer expressly authorizes: the * Re 
Secretary or the Secretary's authorized agent 
To "make Sach deductions: :. Such: pro: rata> share 
shall. be computed on the basis. ofthe: munies Of: an 
‘bushels in ‘the. farm ShPOnnenunge ine ae : 
The: eftest of this provision is: ee that: ane ny i adn soe 
trative ° éxpense ‘mithorized under the Actewhich is: represented - ‘by the. 
administrative: ‘expenses: of the various: county Associations: will eventu- 
ally be ‘borne’ Boats ne’ “producers. ‘The ‘arrangement>is purely: con a 
and does not: alter” the authority: ofthe: Sécrétary: to provide, at such - 
times “ond in ‘such amounts” within the appropriation: gronted’as may be 
necessary; for ‘administrative expenses VASCORE RIND for the elie 
functioning ‘oF: eae nc rem . ngage 7 ; 


ichebts Aowoherihsadpaphen eat producers from which. déductions 

may be made are die dnd payable, there’is no fund available for meeting ©. 
ce expenses except the genernl appropriations provided: in Sections 

2 (a) and (b) of the Act. Moneys advanced to the county Association 
nae from ‘such* ‘appropriations’ necessarily ‘remain public: moneys 
until actually eé expended by the Assécietions or tntil’ deducted from the: 
amount of payments actually due DEEN E ae ma ders the Wheat: iio" 
Contract. 


ae ae hehe: ae 


ee IP ze 
’ eps cuisy 


In expending funds a advaricsll- fo sciamilia Ge ntive expenses. under 
the Act, the county Association treasurers are acting as 
special agents ‘Of thé government: in disbursing public moneys, 
As such they ‘are réquired: to" vive bond, and.such bond: should fa 


yable to the Secretary of Agriculture. or to the United States. 


Whereas thé’ ‘foregoing ‘argument! justifies payment of adriinistrative 
expenses of these: Associations upon m proper voucher in the usual manner. 
as administrative e expenses under 12 Ca)oand (ce); it does not: “ustify - 
advances to the treasurers of thése Associations : ‘to be: éxpended by shared 
parol time to tine ag administrative expenses ‘of: the several ‘eso Oke 
ale a Such outlays to the treasurers of ‘these Asscciations would be in 
the noture of advances prohibited under Section 529, 31 U.S.Cuki., Reve 
Stat., Sec. 3648, unless they can be brought within one of the specific 
exceptions to that prohibition. aan 


The only specific excention which might properly: apply..is thet 
permitting such advances" t8” €isbirsing officers of. the: government. as may 
be necessary - to. the’. faithful: ane: ‘proper, ae achergs of: their Fespective 


duties and to fulfillment of their public Sneabenen eee Though this is 
provided only "under the special direction of the President", in point 
of fact the special direction of the President in each case is not re- 
quired. It is enough if the President has issued geeneral instructions, 
orovidins for advances from time to time, on.the basis of estimatcs or 
requisitions showing a necessity therefor. Williams v. U. S., 42 U. S&S. 
(1 Zow.) 290 (1843). ays 


The treasurers of these Associations may fairly be parece e of 
disbursing officers of the government for the purpose of making th 
Reeends turos on account of administrative expenses under the Act. ee 
that case, however, they are within the cate ezory of special agents 
charzed with disbursement of public moneys under Section S81 ONS. U. SiGe 
Rev. Stat. Sec. 3614, which provides: 


"Bond of special agents. Whenever it 
becomes necessary for the head of any depart- 
ment or office to employ special agents, other 
than officers of the Army or Navy, who may be 
charged with the disbursement of public moneys, 
such agents shall, before entering upon duty, 
give bond in such form and with such security 
as the head of the department or office employ- 
ing them may approve," 


Under tho. canclusion reached in (I) above, the treasurers of the 
count? Associations, in exnending advances from the government of funds 
with ~rich to meet administrntive expenses, are acting as’ agents of the 
government disbursing "public moneys". Bond is therefore required under 
the above statute. 


It is true that the statute docs not specify the form of bond 
@xceot that it must. be such "as the head of the department or office 
employing them may approve". It is clearly the object of the statute, 
however, to prote at the government . acainst loss of public moneys. Thot 
the statute hns: been go construed.and acted upon is indicated by the 
department» ni]: regulations issued pursuent therceto, requiring such bonds 
to run. in fevor. of the United States. See, for example, Fiscal Regu- 
lations of the Department of Agriculture, Sec. 13 ae Of. 2 And see--2o% 
Att'y. Gen'1.:.28 (1909), construing the provision‘of 6 U.S.C.A., Sec.- 
14, thei the United States shall not pay the cost of bonds required by 
- law of any- officer or employee of the United States, and characterizing 
such bends:.as "bonds running. to the United States and which are to be 
accepted “in each, case by: Be properly designated pe ee of the United 
States". 


; En: the: present ‘case, to. protect: the United States, it is nec= 
essary tat the ‘bond should. be payable-to the United States or to some 
officer thereof. This-is not altered by the fact money advanced and 
expended for administrative purposes may be deducted from payments. 
which the government will be obligated to make at a future date,® 


. Soe 


The Wheat Allotnent Contract provides that the adjustment pay- 
ment "shall.be made to the producer". The deduction authorized is 
only for "a sum sufficient to pay the producer's pro rata share of | 
the administrative costs of the Wheat Production Control Association". 
If, then, money advanced to the treasurers for administrative expenses 
is'not so used or is not accounted for, the United.States is without 
defense against claims of the producers for the amount of the un+ 
athorized expenditure or, deficiency. 


The situation would be otherwise if a portion of moneys already 
due _and payable were paid to the treasurers who should then be author- 
ized as agents for the Secretary to draw upon the ‘same for adminis- 
trative expenses. By paragraph 14 the producer "expressly authorizes 
the Secretary or the Secretary's authorized agent to make such deduc- 
tions". The producer thereby makes the Secretary's agent his agent 
for the purpose of making such deductions, and therefore may be re- 
garded as waiving his right of recourse against the Secretary to the 
extent of any wrongful deductions for administrative expensés. Tie 
essential difficulty, however, remains. Although the treasurer may 
be the producer's agent to make deductions, nothing in the contract 
gives the Secretary the right to recognize the treasurer as the agent 
of the producer to receive payment. As to any excess of advances 
over ceductions made for administrative exoenscs, the United States 
remains liable to the producer. It is by no means impossible that 
a& treasurer might misapply the entire amount advanced without any 
actual or even pretended expenditures for administrative purposes. 


According to the contrrct, the producer contracts with the 
Secretary "upon the conditions hereinafter set forth and subject to 
the regulations (which shall be deemed to be part of the terms ond 
conditions of this contract) heretofore or hereafter prescribed by 
the Secretary pursuant to the sbove Act." But it docs not follow 
that the Secretary may prescribe that the treasurers of the County 
Associations shall-be competent to act as the’agents of the vroducers 
to receive payment. By the terms of this provision the regulations 
‘ta be made mist be in the nature of an addition to the conditions 
set forth in the: contract. No authority is given to change a material 
term of the contract, and, as has been seen, the contract expressly 
provides that payment shall be made "to the producer". Par. 17. 

The government's promise. to pay & certain sum of money is the con- 
sideration (so stated in the contract) to the producer for entering 
into the contrnct. In the printed form of Application for Wheat 
Allotment Contract three of "the more important :clousos" of the 
contract were sutinarized for the information of the producer. The 
Summary included the provision for payment to the producers. The | 
word "regulation"-has a limited meaning and cannot be considered to. 
embrace a rule which would transfer. the risk of loss from the United 
prndes to the other party to the contract, As indicated in the agree- 
rs 20% reduction per sae (Pas cea Ne ge a ate one ae 
complinnco with the elt see beive eee “4 rer ee 
2 ep poh ir : eh rac | Par, 17); the method of 
poe GuErent average fnrm price of rheat per bushel (Par.leye 


; fications are sufficient to indicate the ASR ESE ce charac 
1€ regula tions intended. 


cb view of the foregoing, it is submitted thot funds cannot 
e paid to trensurers of the Whent Producticn Control Assoc- 
ns, either as advances of public moneys or as part payment of 
s due to preducers under the Whent Allotment Contracts, without 
a, ne bond running to the United States or to an officer thereof. 


Jerome N. Frank, 
_ Genero al Counsel. 
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No. 4 


CONTRACTS FOR REMOVAL OF SURPLUS 


The Secretary may use funds appropriated by 
Section 12(b) of the Agricultural 
Adjustment Act to remove surplus 
agricultural vroducts, and, in so 
doing, he is not limited to the 
means provided in Section 8(1) and 
8(2), but he may adopt any anpropriate 
means, including contracts entered into 
without preliminary hearing. 


Opinion Section Memorandum No. 5 
Dated October 25, 1933. 


October 25, 1933. 


MEMORANDUM TO MR. FRANK 


Re: CONTRACTS FOR REMOVAL OF SURPLUS 


fear Mr. Frank: 
if submit herewith my opinion upon the following question: 
QUESTION 


May the Secretary enter into contracts with 
processors under which the processors shall 
buy up basic agriculturel commodities con- 
gtituting a market surplus and the Secretary 
shall in turn purchase such commodities from 
the processors, for relief purposes, at the 
same time making compensation for the process- 
ing thereof? May the Secretary enter into 
contracts for the removal of surplus agricul- 
tural commodities to foreign markets? In 
making such contracts, is the Secretary limit- 
ed to the terms of Sections 8 (1) and/or 8 (2)? 


OPINION 


Sections 8 (1). and 8 (2) authorize alternative 
methods of controlling, oF providing for the 
removal of, surplus. But in the use of funds 
appropriated under Section 12(b) for the re- 
moval of surplus, the Secretary is not limited 
to the means provided in Sections 8 (1) and (2). 
He may adopt any aporopriate means for the. pur- 
pose including contracts entered into without 
preliminary hearing. 

i.” 
The Secretary is authorized to enter into 


contracts for the removal of surplus under 
the terms of Section 12(b) . 


Section 12(b) provides: 


"In addition to the foregoing, the proceeds 
dorived from all taxes imposed under this 

title are hereby appropriated to be available 
to the Secretary of Agriculture for expansion 
of markets and removal of surplus agricultural | 
products and the following purposes under part 
2 of this title: Adainistrative expenses, rent-. 
al and benefit payments, and refunds on tares." 


Funds are thus appropriated for the specific purpose of removing 


surplus. 
Section 627, 31 U.S.C.) providers 


"No act of Congress shall be construed to make 
an appropriation out of the Treasury of the 
United States or to authorize the execution of 
2 contract involving the payment of money in 
excess of approprintions made by law, unless 
such Act ‘shall in specific terms declare an 
appropriation to be made or that a contract 
may be executed. (June 30, 1906, 34 Stat. 764) 


Tris statute prohibits the making of contracts in excess of appro- 
priations made by law unless authority to enter into a contract is specif— 
ically cranted. 17 Comp. Treas. 511 (1911). Where, however, an approp- 
riation is made for a stated. purpese and the means of effecting the pur- 
pose sre not specified, authority to employ avvropriate means, including 
the making of contracts, to accomplish the stated purpose is implied. 


27) 


--§ Comp. Gen'L 618, 621 (19 
654 (1890) 


19 Op.. Atty. Gen'1. 650,. 

‘It should be noted that, if contracts for the removal of surplus 
are entered into upon the authority of Section 12(b) alone, the apyropri- 
ation available for carrying out such contracts is limited to the proceeds 
from taxes imposed under the Agriciltural Adjustment Act. 


dt 
The Secretary. is authorized to enter into 


certain types of contract for. the removal 


of surplus under the terms of Section 8(1). 


Contracts to arrest the actual. process of cultivation or produc- 
tion are clearly embraced in the power: conferred in Section 8 (1) - 


"To provide for .... reduction in the pro- 
duction for market +... of any basic agri- 
cultural commodity, through agreements with 
producers’ or by other voluntary methods." 


Such & program as that by which. the government causes the slaugh- 
ter of young pigs which heve not grown to standard market weight and 
sows due to farrow is clearly designed to effect "a reduction in pro- 
duction for market" and is an apyropriate voluntary method of securing 
that result. hether that phrase may be: construed to include not only 
steps taken to arrest the actual growth or multiplying of the commodity 
but steps-to arrest the-flow of fully grown commodities of normal marzet 
grade into the ordinary channels of trade is not here considered. Pay 
ments made to hog producers to procure. the slaughter of young pigs and 
presnont’ sows may ‘properly: be’ considered: benefit payments in connection 
with reduction in production.for ‘marsntas provided in Section 8 (1). 


= 374 


Although benefit payments are not defined in the Act, examination 
of the Act as a whole leaves no doubt that the farmer is the beneficiary 
intended. 


Section 8 (1), by which the Secretary is authorized to vrovide 
for benefit payments, deals with the general problem of reducing pro- 
duction for market, by two methods: 


(1) Reducing acreage. 
(2) Reducing production for market. 


These provisions necessitate dealings with those persons who 
— control over growing crons or agricultural commodities before they 
reach the commercial market, that is to say, producers. If the process 
of production is to be arrested before the commodity reaches the market, 
it.is the producer who must be compensated. 


It is the declared policy of the Act to restore the purchasing 
ower of the farmer to its base period level. Obviously the whole scheme 
of the Act indicates that this is in part to be achieved by benefit pay- 
ments wrick to serve this purnose must be made to farmers. 


The Secretary of Agriculture, explaining the powers to be confer- 
red by the bill, stated (p. 129, Hearings before Senate Committee on 
Agricvlture on H.R. 3835, March 1933): 


"First, there is the authority to provide for 

the effective, yet voluntary reduction in crop 
acreage planted. Second, the authority to pro- 
vide for reduction in the amount of any commodity 
produced for market. To carry out a program of 
either acreage or. production control, authority 

is asked to compensate the producer through 
rental or benefit payments. The bill contains 
revenue features adequate to prevent any loss to 
the Treasury by reason of such control operations." 


Aeain, Section 10 (b) authorizes the Secretary to permit assoc- 
jations of producers to act as agents of their members and aE in 
connection with the distribution of rental and benefit payments. his 

nrovisio- contemplates the payment of benefits to producers. 


There is nothing in the text of the Act, or in its history or 
purpose, to indicate that distributors or otners engaged in the com- 
mercial handling of agricultural corm odities may pe the beneficiaries 
of such pevments. On the contrary, the phraseology adopted, as well 
as the circumstances surrounding the enactment of the measure, indicate 
their exclusion from such benefits. 


In supvort of this conclusion, see, among other references: 


~36- 


Eearings, Senate Committee on Agriculture on 
H.R. 3835, p. 128-219, Statement of 
the Secretary of Agriculture. 

Messace from the President of the United States, 
Merch 16, 1933, House Document No. 5, 
73rd Congress. 

Report of House Committee on Agriculture, 
House Report No. 6, 73rd Congress p. 3. 

Report of Senate Committee on Agriculture, 

- Senate Report No. 16, 73rd Congress, 
Deis 

Congressional Record, 73rd Congress, 
pp. 1957-59 


Fowever, the Secretary in providing for benefit payments is not re- 
quired to deal directly with producers. In carrying out a reduction »bro- 
eran under & (1), he is empowered "to provide for rental or benefit payments 
in connection therewith", and ke may do so "through agreements with pro- 
ducers or by other voluntary methods." This language clearly authorizes 
arranzemnents with ee es than proéucers, previded such arrengements are 

othervise consistent with the purposes of the subsection as stated above. 


Section 10 (b) provides that the Secretary may 


"yermit coonerative associations of producers, 
when in his judgment they are qualified to do 
so, to act as agents’of their members and 
patrons in connection with the distribution of 
rental or benefit vayments." 


Under this provision the Secretary may not recognize processors as 
the sgents of producers for the purpose of receiving and distributing 
payments. That the exclusion of processors from acting in such capacity 
was intentional and.deliberate is indicated by. the following extract from 
the renvort of the Cont Stee Committee on the bill: 


7 ater eaaerey . 32: The House bill permitted the 
“Secretary of ries co dean to permit cooperative 
associntions of producers to act as agents of 
their members and patrons in connection with 
the distribution of rental and benefit payments. 
The Senate amendment extends this authority to 
processors as well -s associates of vroducers. 
The Senate recedes." } 


Nothing in 10 (bd), however, limits the Secretary in making arrange- 
ments with processors or others ns agents for him in making payments to 
the producers. 7 oot a 


If ony difficulty exists it is in the lack of express authorization 
for the appointment of such agents. For while heads of departments may 
eternine when an exigency arises necessitating the employment of agents 
and may employ them accordingly, they mey do so only when Congress hrs 
provided the authority by law, and to the extent of the authority. 


3% 


Bartlett vs, U.S., 197 U. §. 230 (1905). 
Weeks vs. ois. pict. C1. 124 (1886). 


It is not, however, required that authority to enter into con- 
tracts snd to employ agents be expressly conferred; such authority is 
implied when necesssry or approprinte to the execution of a stnrtutory 
duty. 


agsoy US. vse “Tingey, 5 Pet. 115 (1831) 
nes: Brindell, 110 U.S. 688 (1884) 


RIOD. om o. Atty. Gen. 1 (1893) 


The secretary, in acting under 8 (1) is not required to rely on imlied 
outnority only. Authority is granted to use, in addition to agreeinents 
wits orocucers, "other voluntary methods". This language is ndeaunte 
to include rcting throuch suck sgents or other intermediaries as may be 
deemed advisable. 


Section 10 (n), which makes e express provision for the anvointment 
Nf otficers, employees and exverts, -doés not limit the power of the 
Secretary to employ agents in connection with particular trensactions. 
"7Jithin the ordinary acceptance of terms, one who is eng-ged to render 
Beeece in = perticular transaction is neither’=n officer nor‘an employee". 


Penlevil Loo kim evs. 31 ison) ia SBM S2i5010" 506). 
It is not necessary that ngents employed in particular transactions 
be appointed in accordance with Civil Service regulations or be required 


to take onth as officers of the United States. 


Auffmordt vs. Kedden, 137 U.S. 310 (1890) 


Nor does Section 10 (b) limit the authority of.the Secretary in 
resvect to contracts of the type here considered. It merely confers 
exoress authority to establish "State and local committees, or > eae 
tions of vroaducers" and to recognize associntions.of producers as ag eke 


~ t>- 


of their members in the distributions of benefit payments. 
Then agents are employed for services in connection with a par- 
| transaction, it is not necessary that such agents should act 
the name of the United Stnrtes or sheuld bind or ’ purport to bind the 
ities States. 


26 Comp. Treas. 141 (1919) 


The contractor or agent is entitled to reimbursement for moneys 
laid out under the terms of the contrrct, end to payment for services 
performed, and it is no objection thet the United States should not hve 
benefited directly thereby. 


26 Comp. Treas. 141 (1919) 
McClure vs. U.S: 19 Ct. Cl. 173 (1884) 


Se 
are 


The Secretary may, under Section 8 (2) enter 
into Marketing agreenents to reduce, or pre- 


vent the accurwlation of, surplus. 


Section 8 (2) does not in terms provide for reducing production 
or removing surplus, nor does it exclude the use of marketing agreements 
for such purpose. Whether a marketing agreement is an appropriate means 
of meeting any aspect of the production problem can only be decided in 
reference to definite proposals and factual situations. 


For the purpose of this memorandum, the following points are 
noted in connection with this subsection: 


(a) The provisions of this subsection are not in any way dependent 


WHOD oA ee ror 


Nothing in the language of the Act requires that the power 
conferred in 8 (1) must be used in conjunction with the power conferred 
in 8 (2). On the contrary there are clear indications that these 
powers are not interdependent. 


(1) The various subsections of Section 8, with the exception 
of (5), constitute grants of power under distinct and coordinate headings. 
Thile it is obvious that one or more of these powers might be helpfully 
combined under certain circumstances, the combined use of all of them 
at one time would be cxtraordinary, and no one of them is made dependent 
on anv other. 


(2) The power conferred in 8 (1) applies only to basic agri- 
cultural commodities. That conferred in 8 (2) applies to any agri- 
culturel commodity or product thereof. 


(3) Section 8 (1) provides for agreements with producers. 
Section 8 (2) provides for agreements with "processors, asSociations 
of producers, and others engaged in the handling, in the current of 
interstate or foreign commerce of any agricultural commodity or product 
thereof" ~. bhereby excluding producers not fal bine within this definition. 


(4) Pte atii under 8 (1) provide eae benefit payments for which 
appropriation is made in 12 (a) and (b). No appropriation is made for 
marketing agreements but a distinct method of financing, in the form of 
loans from the Reconstruction Finance Corporation, is provided in con- 
nection with such agreements. 


(5) Throughout the Congressional discussion the powers confeniaan 
under Section 8, and particularly those under 8 (1), 8 (2) ana 8 (3), 
were treated as distinct and independent, relatcd only as offering means 
to the accomplishment of the same general end. Thus Secretary Wallace 
in the Senrte Hearings (pp. 129-131) stated of these powers generally: 


, 
444s 


"To deal with the many factors that 
contribute to the farmers! present situa~ 
tion, and to deal with those factors as 
they vary in application to the commodities 
concerned, and to meet changes in the 
.. economic situation, Congress must enact 
> leg sislation granting broad and flexible 
powers to the administration ....... 
The particular powers that will be 
exercised with respect to any given 
commodity at any given time cannot be 


stated in advance.'!! 


And, specifically: 


"Marketing agreements ...... may, in many 
instances assure producers a fair return 
without the necessity for the processing 
tax and .rental-or benefit payments." 


Again: 


"Should, as a result of the operation of 
the bill, there develop practices or 
charges unfair to the producer or consumer, 
I would-feel that the licensing provision 
might be called into play." 


(») | ‘The Bentebent Rotivenpiaven appear to be in the nature of a general 
regulation of marketing practices pertinent to the at attainment of 


the objects of the Act. 


That such agreements may run counter to the anti-trust lays of the 
United States and may be injurious to some elements in the industries 
affected, is indicated by the provision for suspension of the anti-trust 
laws to the extent of the agreement and for notice and hearing to 
"Enterested parties". A contract by which the Secretary undertook to buy 
up and pay for surplus need not be of this character, but an agreement by 
which those engaged in the handling of a cormiodity should regularly deter 
the morketing of large quantities or bear the burden of part of the sur- 
plus reaching the market right come within its terms. (As in the case of 
Marketing Agreenent on Northwest Wheat). | 


IV. 


Cont: enaks entered into for the renoval _o of 


abla under 12 (bd) need not be either 
benefit contracts as aut as math 1orized in 8 in 8 (1) 


or narke ting > agreenents as authorized in 
oe G28 


The above conclusion is supported by examination of 


(2) the text of the section in relation to the 
text of other sections 
(b) the legislative history of the section 


(n) It is a faniliar rule of construction that a statute must be 


ae as 2 whole, and She ee text oF ‘any particular section 


a 


tone to me aG nay. relate. “st 


"That every eee of an act is oo be taken 
into view for the purpose of. discovering 
the mind of the legislature; and that the 
details of one part may contain regulations 
restricting the extent of general express- 
ions used in another part of the same act, 
are among those plain rules laid down by 
common sense for the exposition of statutes 
which have been uniformly acknowledged." 
Pennington v. Coxe, 6 U.S. (2 Cranch.). 33, 
55 (1804) 


Section 12, under the heading "Appropriation", provides for the 
financing of the extensive activities authorized under Title I of the 
Act. If the purposes cnumerated in this appropriation section are merely 
a restatement of those set forth in the preceding sections, for which 
designated means of accomplishment are specified, it might be reasonable 
to conclude that they are limited by the specification of means in such 
preceding sections. But the wording of 12 (b) is not susceptible of 
such construction. The money appropriated is 


"for expansion of markets and removal of 
surplus agricultural products and the 
following purposes under part 2 of this 
title: Administrative expenses, rental and 
benefit payments, and refunds on taxes." 


By the very terms of the subsection "expansion of markets and 
removal of surplus agricultural products" are additional to administra— 
vive Cxpenses, rental and bencfit payments, and refunds on taxes 
authorized under part: 2. ; | 


It is an established rule of construction that the legislature 
is presumed to have used no superfluous words, and statutes should »e 
construed so as to give full effect to the words biistat es 


Us8.. ye boxe tea Mill Co, 232 U.S. 399, 410 (gia) 
Platt v. Union Pacific: RR: Go 252 99 Ushi 48, 55 (1878) 
ayster v. Centennial Board, 94 U.S. 500, 503 (1876) 
Stephens v. Cherokee Nation, 174 U.S. AAS, 480° (1899) 


nabe 


That the word "and": ee nae expresses the relation of addition 
requires no argument . 


Montello Salt Co. v. Utah, 221 U.S. 452, 466 (1911) 


It is plain that appropriation is made for expansion of markets 
and removal of surplus agricultural products additional to the following 
Cnumerated purposes under part 2: “administrative expenses, rental and 
benefit payments and refunds on taxes." Since the appropriation for 
surplus removal here granted is additional to benefit payments, the 
purpose and means of effectuating it cannot be limited by Section 8 (1) 
which contemplates expenditures by way of benefit payments only. It is 
even more apparent the appropriation cannot be limited, for surplus 
removal purposes, to marketing agreements under 8 (2). No appropriation 
is specified in connection with marketing agreements, and the fact “that 
benefit payments are specifically enumerated as within the appropriation 
while no mention at all is made of marketing agreements indicates that 
no appropriation in connection with such agreements merely as such was 
intended. This view is confirmed by the provision, already noted, for 
financial arrangements of another character, by means of Reconstruction 
Finance Loans to the parties to the marketing agreement. 


In 12 (b) the appropriation for removal of surplus is linked to 
Nexpansion of markets". Nothing in Section 8 has any clear relation to 
expansion of markets. . The absence, in other sections, af any specifica~ 
tion of method for expanding markets is a reason for concluding that the 
Appropriation "for expansion of markets and removal of surplus" as it 
appears in 12 (b) is an authorization of activities going beyond those 
authorized in Section 8. -. 


(b) This conclusion is supported by reference to the legislative 
history of this provision. 


The words "expansion of markets and removal of surplus" are not 
found in the original bill. They firs st appear in the bill as ordered 
printed by the Senate on April 17. The amendment was adopted only after 
considerable debate centering on the criticism that this provision ‘ould 
diminish the benefits to be received directly by the farmers. The sponsor 
of the amendment admitted that it would operate in this manner (Cong. 
Record, 73rd Congress, pp. 1957-59): 


MR. GEORGE: The Senator is entirely right in 
saying that from the money raised by the 

. processing tax the Secretary. of Agriculture 
may grant certain benefits. He may lease 

acreage, or he may pay back to the producer of 
the taxed commodity his pro rata part of the 
tax. If he should use a portion of the funds 

raised by the tax for the purpose of expanding 
markets, he would, of course, thereby diminish 
the amount that would be returned to the pro- 
duter in the forn of one benefit or another. 


ie" 


That is true: but in the one case of cottorn-- 

ond I am thinking of it entirely--in the one*case 

of cotton the Secretary of Agriculture might find 

it more advantageous to thecotton producer if he 
utilized a part of the processing tax levied on 
cotton for the purpose of expanding the market for 
cotton products than if he utilized it all for the 
rental of acreage or: for the return to the former 

of the fee levied in the form of a direct benefit.... 


This provision is constructive. This provision 
will. do good to cotton. This provision can he: 
successfully applied; but the Secretary of 
Agriculture, of course, might not apply it. It 
simply gives him the Be edl Instead of using 
an all-acreage-licensing proposal or an all- 
nllotment proposal, it simply gives him the 
additional ‘option of using a part of the process- 
ing tax levied on the particular commodity to . 
carry that comma di ty Ort iTS products into MaRS AS 
from which it is now excluded. ; 


Tie report of the ‘Conference. Cormittec on this amendment is as 
follows:  ehnutiiertt tek eae 


"Amendment No. 49: The House bill appropriated 
the proceeds derived from taxes for rental and 
benefit payments and for administrative expenses 
under the cotton option plan and the commodity 
benefits provisions. The Senate amendment 
appropriates the pvroceéds of the taxes immosed 

and makes them available for the expansion of 
markets. and removal of surplus agricultural 
products, for administrative expenses, and for 
rental and benefit payments. unter part 2 (the 
commodity benefits provision). The Senate amend- 
ment in addition appropriates $100,000,000 to 
defray administrative expenses in connection with: 
the agricultural adjustment program, and for the. : 
purpose of malting rental and bénefit payments with 
respect to reduction in acreage or production. 

The Bouse: recedes with clerical’ changes. 


The conclusion is amply. warranted that in adding to section 12(d) 
the vhrasc "for expansion of markets and removal of surplus agricultural 
procucts" an enlargement of the powers of the Secrot tary to effectuate 
ei purposes of the Act by: arrangoments. not embraced within 8 (1) om 

8 (2) vas intended. It. follows tha .t .such arrangements’ are not subject 
= the requirement of: ‘benefit payments to producers as provided under 

8 (1) and are not subject.to the requirement of ‘preliminary notice and 
hearing provided for under 8 (2). 


Francis M. Shea 
Chief of Brief and Opinion Section 
Legal Division 
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No. 5 


INJUNCTIVE RELIEF TO RESTRAIN 


VIOLATIONS OF LICENSE 


Jurisdiction will be found in Sections 24(1) 
and 24(8) of the Judicial Code for 
proceedings in a federal court to re- 
strain a violation of a license issued 
under Section 8(3) of the Agricultural 
Adjustment Act. 


Opinion Section Memorandum No. 24 
Dated October 20, 1934. 


mag 


Oetover 25, 1933. 


"MEMORANDUM FOR WR. _ARTEUR C. BACHRACH 


Dear Mr. Bachrach: 


Pursuant to your request of October 23, 1933, I seoneakedins 
reply to the second ad of the first question as follows: 


wrere ‘the eae ate. OL Horeca Bake is shoxtntinr a ete nes coe 
jurisdiction may be grounded on two separate statutory provisions: 
First, Section 24(1). of the Judicial Code appearing in 28.U.S.C.A. 
Section 41(1) provides "the district court shall heve original site 
diction as follows: 1. First, suits of a civil nature at common 
law or an equity brought. by the United States, or by any. officer 
thereof, authorized by law to sue." Second, in view of the fact 
that the declaration of emergency in the Adjustment Act states as 
one support of the exercise of congressional power the federal con-- 
trol of interstate commerce, Section 24(8) of the Judicial Code, 
28 U.S.C.A., Section 41 (8) which provides thet the district court. 
shall heve original jurisdiction "of all law suits and proceedings 
arising under any law regulating commerce", will support the juris- 
diction. Since the proceeding you svenk of is in equity for injunc- .- 
tive relief, Sections 24 (2), 28 U.S.C.A. 41(2) which gives the 
federnl courts jurisdiction over all crimes and offenses against the 
laws of the United States: and Section 24(9) 28 U.S.C.A. 41(9) giving . 
the some courts jurisdiction of all. ‘proceedings in suits by the United. 
Stotes to collect pennltics and forfeitures are inapplicable. . 


Hovever, in pétetoiee to the grounds of jurisdiction which will 
support injunctive relief this further may be said: 


Tre requirement that the suit involve a sum of more ‘ith $3, 000. se 
is not - relevant limitation. 


1. Jurisdiction will will. be found in Section pv of the Judicial 
Code. All the cases in which the Attorney sy General brovght: suit, without 
soecific statutory authorization, to protect a federal instrument and 
Plan, vere brought in the. name of the United’ States. Therefore, clearly 
falline within the clause of Section 24(1) of the Judicial Code. These 
cases apoear in the first part of the answer to the question. Revised. 
Statutcs, Sections 359 and 367 (5 U.S. Code Sections 309 and 316) lead to 
this result because, dy their terms, it is an interest of. the United 
Stotes mo ich he Attorney General is outhorized to! protect. 


In order to sue under this chause it is not necessary that the 
question involved arisesunder the lams of the United States. This was... 
held in Bank of United States vs. Planters! Bank of Georgia, 22 U.S. 

904 (1824), where a bank, by. implication: authorized to sue in the fed- 
eral courts, brovght svit in those courts on a note involving only © 


the questions of general commercial lar.’ 


* ag 


The $3,000.00 limit is inapplicable since, first, a reading 

of Section 24(1) will show that the $3,000.00 requirement is so placed 
in the sentence as to modify only the grant of jurisdiction in cases 
brought by private citizens, where there is a diversity of citizenship 
or a question arising under the laws of the United States. It must 
alvars be remembered in reading the provisions of Section 24 that 

eaci grant of jurisdiction is separate and distinct and one is not a 
limitation on the other. Though there is a requirement that in the 
cases arising under the laws of the United States the sum involved 
be at least $3,000.00 and though the jurisdiction of the court of 

the suits brought by the United States constitutionally depends on 
the fact that such suit arises under the laws of ‘the United States, 
the argument cannot be advanced: that: the money limited on the first © 
ground of jurisdiction is applicable. to ‘suits brought by the United . 
States. This conclusion has. been upheld in the United States vs. 
Sayvard, 160 U.S. 493, (1895) and also in the lower federal courts; | 
United States. vs. Reid, 90 Fed. S22 (1898): United’ S$ States vs. Flour- 
noy Live-Stock: and Real-Estate Company, 71 Fed. 576; and Armstrong ~ 
vs. Trautman, 36 Fed. 275. Furthermore, this jurisdiction granted 
the federnl courts in. suits brought by authorized officials of the . 
United States will not be defeated, though there be joined with these 
officials as party vlaintiff another party who could not have Brought 
the suit in the Federal courts alone. Erickson vs-_ United Sta ates and 
U.S.Soruce Production Co., 264 U.S. 246 | (1924) « 


“2, That the jurisdiction may be cramnce® on Scction 24(8 
of the Judiciel Code because the A.A.A.. a statute relating to 
interstate commerce. :As has been ern above 7 - the declaration of 
omergency Cescribes this statute among other things as such a rezu- 
lation. Eowever, there is a danger in arguing this ground of juris- 
diction. The declaration of emergency undertakes to support the 

validity of this statute. on other grounds than the interstate com | 
merce. Should the government in a suit urge the above ground of 
jurisdiction it might find itself limited in supporting the validity 
- of the Act. to.the interstate: commerce power solely, Te the, defendant 
should contest the jurisdiction by the following argument: 


Since the 'statute is an invalid exercise. of fedéral power over 
intérstate commerce, tthe court has no jurisdiction under Section 24(8) 
which anplies only. to valid exercises of the interstate commerce power. 
In arguin> the presence of such jurisdiction the Government night heve 
to show this statute to be a valid exercise of such commerce power. The 
~ossibility that the Government may have to frame the issue in this way 
will not, be over great. There is, the ansvering argument that though this 
statute may not be a valid exercise, of the federal commerce pover, the 
fact that one can reasonably dispute the question raises a substantial 

westion sufficient to rround jurisdiction. See Erickson vs. U.S. and 
U.S. Spruce Production Co», 264.U.S8s 246:(1924): Luekine vs. Detroit 2 
Sleveland Navigation Co., 265 U.S. 346: (1924) « ee a 

“Eovover, seed. tho esi nea care to support the ‘jurisdiction 

of the federal court under Section (24(8) there: is” sufficicnt auth hority. 


-o- 


for its position. A suit under Section 24(8) may validly be brought in 
the federal court even by a private citizen. Louisville & Nashville R. 
Meco. Vs. Rice, 247:U.S. 201(1918). 


In suits under Section 24(8) there is no requirement that the 
sum in dispute satisfy the statutory minimum of $3,000.00. Turner, Dennis 
& eee hicago, Milwaukee & St. Paul R.R. Co., 271 U.S. 

F (1926). Though most cases employing the section of the Judicial 
Bsc as the basis of federal jurisdiction are suits for freight charges 
broveht by railways or for freight over charges brought by interstate 
shippers, involving the provisions of the Interstate Commerce Act. 
Davis vs. Age Harald Publication Co., 295 Fed. 591(1923) (freight over 
charge); New York Central Railway Co. vs. Mutual Orange. Distributors, 
251 Fed. 230(1919) (for collecting freight charges), yet in terms 
Section 24(8) is not so restricted. 


Most relevant is the case of Ingram Day Iumber Co. vs. U.S. 
Shipping Board Emergency Fleet Corp., 267 Fed. 283 (1920). A suit for 


the price of lumber sold this government-owned corporation was proverly 
removed to the lower federal courts under Section 24(8) because thie 
corporation had been formed in and of interstate commerce. The fact that 
the suit reised an issue as to the liability of an instrument in aid of 
interstate commerce was sufficient. In the instant situation, we have 
an issue involving another instrument in aid of interstate commerce: 

the license. 


No discussion has been presented of the possibility of grounding 
the jurisdiction on the claim that this is a case or controversy arising 
under the laws of the United States, though it can clearly be so upheld. 
Such suits require that the amount involved satisfy the minimum of 
$%,000.00; and this is an unnecessary restriction which the government 
need not encounter. 


Francis M. Shea, 
Chief of Brief and Opinion Section, 
Legal Division. 
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MARKETING ACREEMET FOR COTTON GINNERS 


While the question is not free from doubt, 
cotton ginners may be considered to 
be engaged "in the handling, in the 
current of interstate or foreign 
commerce, of any agricultural com 
modity * * *! within the meaning of 
Section 8(2) of the Agricultural 
Adjustment Act and are therefore 
eligible parties to a marketing 
agreement. . 


” 


5 


Opinion Sedtion Memorandum No. 8 
Dated October 26, 1933. 
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October 26, 1933 


MEMORANDUM TO. MR. PRESSMAN 


P ~ Pursuant to your request I respectfully report my opinion upon 
the following question: nek nes 


QUESTION 


May the Secretary enter into a marketing agreement with cotton 
ginners under the provisions of Section 8 (2) of the Agricultural 
Adjustment Act? | 


OPINION 


There is serious enough conflict in the relevant case material 

+ on this question to make it impossible to forecast with certainty whether, 
if the question reaches a point of litigation, the courts would determine 
that the authority of the Act authorizes marketing agreements with cotton 
ginners, or, to put the matter more definitely, that eotton ginners are ~ 
engaged "in the handling, in the current of interstate or foreign com- °" 
merce, of any agricultural commodity *** ".. The probabilities, I am 
inclined to believe, are in favor of an interpretation which.would in- 
elude cotton ginners within the contemplation of this authority. 


I. 


This belief is supported by an interpretation of the language of 


Section 8 (2) 


(2) Section 8 (2) authorizes marketing agreements with "processors, 
associations of producers, and others engaged in the handling, in the 
current of interstate***commerce of any agricultural commodit year i eit 
the limits of the activities included in the.current of interstate: com- 
merce by this clause permit authorized control to reach so far back that 
it extends to the activities of the associations of producers, ‘then cotton 
ginners, who are a step nearer the interstate transportation of the com 
modity, must necessarily be included. To restate: Associations of cotton 
producers in a majority of instances are banded together for the purpose 
of successful bargaining with independent ginners and actually sell the 
cotton of its members to such ginners starting the cotton on its way into 
interstate transportation. Yet, these associations are trented by Secticn 
8 (2) ns handling in the "current of interstate or foreign commerce". 
Therefore, the cotton ginners who are a step further on toward the inter- 
state transportation must necessarily be within this "current". 


This argument is compelling unless -it may: be said that the associa= 
tions of vroducers referred tc are only those directly engaged in marketing 
to buyers in other states. If this were so, two types of discriminatory 


w5 4 


results would follow YOU aa odds mae the uniform policy of the Act. 


(1) This inter pis eaten weule ee ene erat with associa- 
tions of producers for the marketing of commodities where the practice 
is to sell to buyers in other states. ‘It would exclude agreements with as 
socintions of producers in these commodities wher e marketing takes plage 
intrastate. 


The Act clearly intended producers of all basic agricultural 
commodities at.least to receive the major benefits of its provisions. 
This interpretation would exclude cotton, one of the basics, from enjoy- 
ing the benefits of Section 8 (2) and 8 (3) as related to associations 
of producers. 


(2) The interpretation considered would also permit discrimina- 
tion in the enjoyment of its benefits between associations of producers 
in the same commodity because of accidental geographical location of their 
marketing outlet. .For instance, many of the larg sest flour mills are 
located in Minnesota. If this interpretation considered where applied, 
associations of Minnesota producers selling to these flour mills would 
not enjoy the advantages of Section & (2), while associations of pro- 
ducers: located in neighboring states, who sold to the same mills Os 
enjoy. these advantages. 


The Act clearly contemplates a national economic plan which 
reaches, with its benefits, its organization of production and marketing, 
the basic industry of agriculture throughout the United States. The 
considered interpretation would permit disruption of the uniform opera- 
tion of the plan upon grounds which are purely accidental in relation 
to the considerations upon which the plan is promised. . 


(bo) Since one of the purposes of marketing agreements is to 
confer price benefits on the producers of cotton and since 75% of this 
cotton is sold by the producers’ to ginners, if. marketing agreements 
could not be entered into with these ginners, then the provision for 
marketing.agreements would be of little benefit to the cotton producing 
industry. Not only would these producers be excluded from the benefits 
a Section 8. (2) but, since the language of Section 8 (%) is the same, 

hey would be excluded from the benefits of the licensing provigneaas 


ot (e) It is recognized that an arguncnt may be made against the 
| inclusion of-ginners within the classes of persons with whom the Sec~_ 
retary is authorized to enter into marketing agreements on the basis 
of Section 9 Aa) (2), which provides: 


"In case of cotton, the term ' processing! 
means the spinning, manufacturing, or other 
processing (except ginning): of cotton; and the 
‘term.'cotton? shall not include cotton linters." 


os 
ey — 
~ 


:: i may pee bourcnved pagt 2s ginning.-is excluded from the defini- 
-: rl bie » ginners are excluded from the definition of 
. deed ae herefore, ginners are excluded from the class of 
ee 8807s engaged in the ‘handling" of -an agricultural commodity 
in the current of interstate *** commerce" as specified in Section 8 (2) 
of the Act. However, it is not necessary to bring ginners within the 
class of processors under Section 8 (2) as the further classification 
of “others engaged in the handling" of agricultural commodities" in the 
current of interstate *** commerce" clearly includes ginners unless it 
may.be successfully asserted that they do not handle agricultural 
commodities in the current of interstate commerce. That argument is 
not in the foregoing, as well as the following discussion. 


tas 


The case material may be intervreted so as to support the belief 
expressed in Paragraph 1 of this memorandum. 


(a) Not only may Congress control the interstate transporters of 
commodities such as railroads, but also those. who process the commodity 
on its vay from the farmer to the ccnsumer. The cases which are cited 
denl with the interpretation of the Federal Power over interstate commerce 
granted by the Constitution. If anything, the terms of the Act, "handling 
in the current of interstate or foreign commerce" would permit a broader 
inclusion of activities than those falling within the constitutional au- 
teority for federal regulation of interstate commerce. 


In Stafford v. Vallace, 258 U. S. 495, it was held that Conress 
might regulate not only stockyards where cattle are kept on their vay to 
other markets but also slaughter houses which are clearly analogous to 
cotton ging. And in United States v- American. Tobacco Co., 221 U. S. 106 
(1911), it was held that people dealing in the manufacture of tobacco and 
its preperation for the market were affecting interstate commerce. The 
decisions in both of these cases follow the language of Mr. Chief Justice 
Thite in Standard Oil v. United States, ecl U- §. 1(1911), where he says 


on Page 68: 


"Sq far as the objections of the. defendants are 
concerned they are all embraced under two head- 


ingsi-- 


‘(a) That the act, even if the averments of the 
bill be true, cannot be constitutionally applied, 

- because to do so would extend the pover of Con- 
gress to subjects dehors the reach of its author- 
ity to regulate commerce, by enabling that body 
to denl with mere questions of production of 
commoditics within the States. But all the 
‘structure upon which this argument proceeds is 


~56- 


based upon the decision in United States v. 

H.C. Knight Co., 156 U- §. l. The view, however, 
which the argument takes of that case and the 
arguments based upon that view have been so 
repeatedly pressed upon this court in connection 
with the interpretation and enforcement of the 
Anti-trust Act, and have been so necessarily and 
expressly decided to be unsound as to cause the 
contentions to be plainly foreclosed and to 
require no express notice." 


(b) Looked. at in another way, ve must consider, in view of the 
declaration of emergency which appears in the Act, that Congress has 
found competition of a certain nature so destructive of the whole interstate 
dealing with commodities that anything which affects this type of com- 
petition it proposes to control. This view of the power over interstate 
commerce will be found in the language of Stafford v. Wallace mentioned 
above: 


"The only question here is whether the business 
done in the stockyards between the receipt of 

the live stock in the yards and the shipment of 
them therefrom is a part of interstate commerce, | 
or is so associated with it as to bring it within 
the power of national regulation. * * * * Commerce 
among the States is not a technical legal concep- 
tion, but a practical one, drawn from the course 
of business. When cattle are sent for sale from 
a place in one State, with the expectation that 
they will end their transit, after purchase, in 
another, and.when in effect they do so, with only 
the interruption necessary to find a purchaser at 
the stock yards, and when this is a typical, con- 
stantly recurring course, the current thus exist- 
ing is. a current of commerce among the States, and 
the purchase of the cattle is a part and incident 
of such commerce. * * * * The application — 

of the commerce clause of the Constitution in 

the Swift Case was the result of the natural 
development of interstate commerce under modern 
conditions. It was the inevitable recognition 

of the great central fact that such streams of 
commerce from one part of the country to another 
which are ever flowing are in their very essence 
the commerce among the States and with foreign 
nations which historically it was one of the 
chief purposes of the Constitution to bring under 
national protection and control. This court de- 
clined to defeat this purpose in respect of such 
a stream and,take it out of complete national 
regulation by..a-nice and technical inquiry into 
the non-interstate character of some of its 
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necessary incidents and facilities when consider- 
.ed alone arid without reference to their associa- 
tion with the movement of which they were an 
essential but subordinate part. * * * * Of course, 
. what we are considering here is not a bill in 
(os (equity or an indictment charging conspiracy to 
: obstruct interstate cofimerce, but a law.. The: 
language of the law above that what Congress had 
in mind primarily was to prevent such conspiracies: | 
by supervision of the agencies which would be 
‘likely to be employed in it. If Congress could 
provide for punishment or restraint of such con- 
spiracies after their formation through the Anti- 
Trust Law as in the Swift Case, certainly it may | 
provide regulation to prevent their formation. 
The reasonable fear by Congress that such acts, 
usually lawful and affecting only intrastate 
commerce vhen considered alone, will probably 
-and more or less constantly be used in conspiracies ¢« . 
against interstate commerce or constitute a ee 
direct and undue burden on it, expressed in this 
remedial legislation, serves the same purpose 
as the intent charged in the Swift indictment 
to bring acts of. a similar character into the 
- current of interstate commerce for federal 
restraint. Whatever amounts to more or less 
-constant practice, and threatens to obstruct 
or unduly to burden the freedom of interstate 
- commerce is within the regulatory power of Con- 
gress under the commerce clause, and it ‘is: pri- 
marily for Congress to consider and decide the 
. fact of the danger and meet it. This court will 
certainly not substitute its judgment for that 
of Congress in such a matter unless the relation: 
of the subject to interstate commerce and its 
effect upon it are clearly non-existent.! 


; If Stafford v. Wallace speaks in terms of the evils of monopolis- 
tic competition, then the Agrialtural Adjustment Act speaks in terms 

of the evils of uncontrolled production and destructive competition. 
Substituting the intent. of Congress in the Agricultural Adjustment Act 

for that under the Anti-Trust Laws in the language of Stafford v. Wallace, 
recorded above, we would find: nn: opinion flatly in support of the interpre- 
tation that the ginning industry is an essential part of the current of 
interstate commerce. 


(c) The only case which in terms is troubling is Crescent 


Cotton Oil Co. v. Mississippi, 257 U.S. 129 (1921) where a state regula- 
tion of cotton ginning was said not to interfere with interstate com- 


merce e 
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In dealing with this case one thing must be remembered, that the 
Suvreme Court has frequently permitted a state to regulate an industry, 
asserting that such regulation does not interfere with interstate com- 
merce where it will also permit the Federal Government, when it so 
desires,.to regulate the industry as interstate commerce. At one time 
it vos held not improper for a state to regulate local railway rates, 
but ~hen the Interstate Commerce Commission undertook the regulating 
of these local rates because of their effect on interstate commerce, it 
ag held to be within their power. Minnesota Rate Cases, 230 U. S. 

352 (1913): Shreveport ‘Case, 233 Us S. 342 (1915); see collection of 
cases cited by Brandcis, J.; in Texas, etc., R. R. v. Northside R. R., 
276 U. S. 475 (1928), pointing to the many occasions when the Commis- 
sion has controlled the extension of nev lines for completely intra- 
state roads. See on this whole nat ter Bikle, (The Silence of Congress, 
39 Harvard Law Review). ) : 


rurtneeeee ‘though one ml ght treat a cotton einner * ‘in isolation 
as not being within interstate commerce, when an act is passed by Con- 
gress to regulate the whole basic industry of agriculture in the United 
ae for the benefit of interstate commerce, then cotton ginners, which 
are one of the factors important to this whole schene, ‘must be included. 
This point of view is: further eons bee when ae court said in Stafford 
ve YVallace: 


"This court declined to defeat this purpose (of benefit- 
ing the stream of interstate commerce of meat products) 
in respect of such a stream and take it (the slaughter 
houses) out of’ complete national regulation by a nice 
and technical’ inquiry into the non-interstate character 
of some of its necessary incidents and facilities when 


TT Wee 


tion with the movement of which they were an essential 


and subordinate part." (Underscoring supplied. ) 


It is found that there are two levels from which the interstate character 
of an industry may be viewed: one as in isolation, where it may be treat 
as local; and two as a part of the ereat commercial stream that passes 
through the nation, where it is treated as subject to the Federal control 
of interstate commerce. eC Gera tte ie pe 4 
A more elaborate discussion of the question involved is under pre- . 
paration. 


' Francis Me. Shea Mites es 
Chief of Brief and Opinion, Section Oa 
Legal Division ~ | 
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No. 7 


IMPORT RESTRICTIONS IN 


RELATION TO MARKETING AGREEMENTS 


The Secretary has no power, by virtue of the dele- 
gation of authority made pursuant to 
Section 8(b) of the National Industrial 
Recovery Act, to invoke the procedure 
prescribed in Section 3(e) of that Act 
in order to protect marketing agree- 
ments entered into under the Agricultural 
Adjustment Act. 


No power is conferred by the Agricultural Adjustment 
Act to invoke a procedure similar to that 
provided by Section 3(e) of the National 
Industrial Recovery Act. 


Quaere as to the extent to which licenses, under 
Section 8(3) of the Agricultural Adjustment 


Act, may be used to coxrrect competitive 
import situations created by the operation 
of marketing agreements. 


Opinion Section Memorandum Noe Gd. 
Dated October 28, 1933. 
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. Octobe? 28, 1933. 
MEMORANDUM TO MAJOR Ge. 1, pune: | 
| EXSOUTIVE ASSISTANT TQ. DIREGTORy:: wore 808 es 
PROCESSING AND MARKETING DIVISION. ta era 
| Re: COMPETITIVE IMPORT SITUATIONS” | 
CREATED BY THE OPERATION OF MARKST- 
ING AGREEMENTS. 0-50.05 genowr got 


I submit herewith my; Bel ree ss ‘following questions. ret eee 
in the memorandum from Captain Rel. ‘Pyrdon, transmitted with your 
memorandum of September ee aay tity tee temic Soe sk 


a 


| “Qus BSIION. 


May the sae tasy tyes! ‘the Ls Aras ‘alla 
Section 3(e) of the National Industrial 
Recovery Act to correct ‘competitive import 
Situations with respect to agricultural 
commodities. operating ‘under. marketing ‘agrees! 
ments, as distinguished from National Ree :':/! 
covery Act codes? If not, what. procedure,’ 

a ons ss iwailabdle to the Secretary At 
this purpose? 


Opinion 


The Secretary hasno power, by virtue of 
the delegation Of authority pursuant to- 
Section 8.(b) of the National Industrial : 
Recovery Act to: invoke the procedure pres, 
scribed in Section 3 (e) of that Act, and 
no power is conferred by the Agricultural, 
Adjustment Act to invoke a similar pro | 
cedure, The power of the Secretary under 
‘Section 8 (3) of the Agricultural Adjust+ 
ment Act to issue licenses offers a means, 
within certain limitations, of correcting  ~ 
_ competitive import situations created by 
‘the operation of marketing agreements. 


Discussion ':.: 
I if} 

cen derive no power, by virtue of 

ated pursuant to Section 8 


The Secretar} 
authority delegs 
the National Industrial Recovery Actk: to invoke 
the procedure prescribed in Section 3 (e) of 
that Act in. order to maintain ngreements under” the 
Agricultural Adjustment Act. 


ee 


Agreements under the Agricultural Adjustment Act do notfmll 
within the terms of Section 3 (ce) of the National Industrial Recovery Act. 
The procedure there provided is to be invoked upon complaint that > 
articles are being imported in such mamner of quantity as "to endanger 
the maintenance of any code or agreement under. this title", If, there- 


must be by virtue of authority extended elsewhere to bring them within 


the provisions of the “ection toca 


The functions and, powers which-the President may delegate to the 
Secretary of Agriculture by virtwe of Section 8 (b) of the National Indus— 
trial Recovery Act are those “under this title with respect to trades, 
industries, or subdivisions thereof: which are engaged’ in the handling 
of ony agricultural commodity or product thereof, or-6f any competing 
commodity or product thereof." Since the Presidént has no power under 
the National Industrial Recovery Act to invoke the procedure of Section 
3 (e) with respect to marketing agréements under the Agricultural Adj- 
ustment Act, it follows that he cannot delegate such powere 


The Agricultural Adjustment Act rovides no ro- 
cedure similar to. that rovided in Section 3 
of the National Industrial Recovery Act. 
This is apparent-from the*readinge of the Act and requires no 
enlargemente eit 


TIf.: 
The power of the Secretary under 8 (2) to issue 
licenses may be extended to importers of commodi- 
ties affected by marketing agreements under 8 (2 
sublect to the terms: and conditions specified in 
Go se a Siistn, 


Section 8 (3) is not drawn with. special reference to imports, but 
ged in the handling of imported commodi- 


it does not exclude those eng: 
tiese Licenses may be issued to those handling = - 


"any agricultural commodity or product ‘thereof" 
of "any competing commodity or product thereof." 


However, any proposal for licensing would require consideration in the 
light of the facts of the particular situation. The extent to which 
peeena es may be issued to limit the quantity of commodities, whether of 
domestic or foreign production, permitted to enter the channels of trade, 
+8 to be the subject of Special consideration in another -connectione 


It. Saould de possible,.in. the issuance of licenses, to subject 
imported commodities to the Same -burdens and regulations as are 
applied to domestic commodities: with which they may compete. 


+ Ae 


As to Section 15 (e), concerning which Mr. Purdon has 
Yaised a question, this is clearly designed to correct one 
type of competitive import situation by providing for the levy 
of a tax on imported commodities. However, this is not 
applicable except in respect to commodities, wpon which a pro- 
cessing tax has been imposed. Such tax is authorized only 
when a benefit payment has been arranged in respect to the 
basic commodity, and has no reference to marketing agreements 
as such, nor to the commodities affected by them. 


Francis M Shea, 
Chief of Brief and Opinion Section. 
Legal Division. 
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APPLICATION OF SECTION 3(e) OF THE 
NATIONAL INDUSTRIAL RECOVERY ACT TO IMPORTS 
FROM HAWAII AND FROM THE 


PHILIPPINES 


Imports from Hawaii are not imports "into the 
United States" within the meaning 
of Section 3(e) of the National 

. Industrial Recovery Act and are 
therefore not subject to restrictions 
under that section; imports from the 
Philippines, however, are subject to 
restriction under the terms of 
Section 3(e). 


Opinion Section Memorandum Nos. 6a and 6b 
Dated October 31, 1953, and November 17, 
1933, respectively. 


See also Opinion of the Attorney General 
dated December 2, 1953, in the Appendix. 
(A-3) e 


SS ee 


-° Odtober 31, 1933. 


MEMORANDUM TO MR. PRESSMAN 


I submit:herewith tty’ opinion on the following: 


QUESTION 


May the procedure provided in 
Section 3(e) of the National 
Industry Recovery Act be in- 
voked to limit imports from 
Hawaii? 


OPINION 


Imports from Hawaii are: not im= 
ports "into the United States" 
and are therefore not subject 
to limitation under 3(e). 


Congress has provided that, except for certain specified 
exceptions, the laws of the United States, "which are not locally 
inapplicable", shall have the same force and effect in the Territory 
Of Hawaii "as alsewhere in the United States." 48 U.S.C. Section 
495¢ Hawaii is deemed to be incorporated into the territory of the 
United States. Hawaii ve Mankichi, 190 U.S. 197. 


A similar question arose in connection with the statutes 
for the regulation of the coasting trade (24 Stat. 79, as amended 
by 30 Stat. 248) which provided 


"No foreign vessel shall trans- 
port passengers between ports or 
places in the United States, either 
directly or by way of a foreign 
port, under a penalty***!" 


The Attorney General gave the opinion that Honolulu is a "port or 
place in the United States" within the meaning of the Statute. 36 
OpeAtty.Gen. 352 (1930). 


a 6B 


Commodities which enter the continental United States” 
from Hawaii would seem to be in no different situation from — 
commodities shipped from one state to another except that they 
are necessarily transported by water, and that they are shipped 
from within an organized territory instead of from a state. 
Assuming the Constitutional power to discriminate on such a 
basis, notwithstanding’Section 8 (1) of the Constitution rex 
quiring that all duties, imports, and excises shall be uniform 
throughout the United. States, Congress has indicated no intent 
to make such distiriction. 


It must be concluded, therefore, that Section 3 (e) cannot 
be invoked with respect to imports from Hawaii. 


en _ Franeis M. Shea 
.. ,Chief, Brief and Opinion Section. 


tO ae 
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November 17, 1953. 


| ee MEUOZANDUM TO Mi. Pas SSH AN 


6. 


I submit herewith my opinion upon the following. 
QUESTION 


_May the procedure vrovided in Section 3 (e) | 
of the National Industrinl Recovery Act be 
,. invoked to limit imports from the Philip- 
A Rica Ores es eee . ii 


OP INION 


The procedure specizied:.in Section 3-(e) 
is available, to limit imports from the 
Philipnines, 


A takig — 


Articles brought in from the Philipnines are '-imported into the 
United States" within the meaning of 3 Ce). 


Although the Philippines arc not a, "foreign country" in 
respect to the de sal ings of ‘the, United States with other sovereign- 
ties (Faber v. U.S.; 281 U.S, 649, (1911), they have. not been in+ , 
corporated into the United States. Dorr ve United States, 195 U.S. 138 — 
(1904). It is therefore within the pover-of Congress to provide 
for the collection of dutiés or for the SE beaten of other restricy 
Gions won goods ‘imported from such territory Downes v. Bidwell, 
eee ss 244°. (1901), . 

™he words “importation of articles into the United States", 

AS Used in Section 316 of the Tariff Act of 1922 (42 Stat. 943), 

Was exhnustively considéred with reference to the Philippines in 35 
Ope Atty. Gens 273° (1927). It was there remarked (p.276)that the: 
words. "iinmport",: "importe ati fon", and “imported re, :-by derivation, 
broad cnough to include weiter Avis articles brought into n country from 
outside its limits, as ordinarily understood, without fine distinc- 
tions based upon the political status of the locality whence they 
Game. Their scope may therefore be measured with reference to the 


= Fe 


evil agninst which the statute is directedj Having concluded, 
upon a review of tariff legislation that the Congress has not 
treated the Philippines as within the United States for tariff 
purposes, the Attorney General held that the phrase "importation 
into the United States" embraces articles brought in from the 
Philippinesw .iaieteset: 


The tariff Act of 1930 continued the policy of treating 
the Philippines as not a part of the United States for tariff 
purposes, Section 301 providing that; re 


"There shall be levied, collected, 
and paid upon all articles coming. into 
' the United States from the Philippine. 
Islands the rates of duty which are 
required to be levied, collected, and 
paid upon like articles imported from 
foreign countries***# 


While the phrase "imported into the United States" has 
been characterized as "inapt" when used in a statute to apply 
to goods brought in from territory belonging to the United States 
(sce Santoni v. Rafferty, 10 F.(2) 788, 789, (1926) it is neverthe- 
less frequently encountered in judicial-uttsrances with reference 
to such commerce. See Downes v+ Bidwell, 182 U.S. 244, 287 (1901); 


Sourtcen Dinmond Rings ve United States, 183 U.S. 176, 181, (1901); 


United States v. United Giger Stores, 1 U. Ss Court of Cus tons 
nls 450. | wt ae | 


Appe 


3oth in the terms of Statutes and in judicial utterances, 

therefore, the tern "inported into .the United States! has been 
used to embrace goods entering the United States from the Philippiness Jae 
Tt is apparent that a contrary construction in the present instance ~~. 
vould be inconsistent with the purnose of 3 (e) which is intended to 
provide a nenns’ for meeting competitive import situations which en- 
danger the maintenance of codes and agreenents entered into under the 
see Sage aks Lo Act. Such codes do not extend to the _ 
Aliippines. See nemorandun Ot r Ze wm fp xe 
Atty. Gene 326 (1930), siecmee, Me ihe ee 36 
a gt aes; ‘evs procucts having their origin 
ape the Philippines, being produced free fror increased costs results *. 
ges es compliance with code provisions would have a decided con— 
petitive advantage over Zo00ds. produced in the United States. Unasw 
the provisions of 3(e) may be called upon to counteract the ndvantage, 
Mainvenance of the codes may be seriously endangered, 


A further reason for construing the section as applicable 
ASoinst articles of Philippine origin is that Congress in the Agric |.” 
cuitural Adjustment Act has provided in Section 18(e) for a com et a 
pensnting tax on imports which applies to imports frori the Philippines. _ 

See nenornndun of August 29.) It has thus evinced an intent to, Sena 


subject articles entering the United States from the Philippines 
to burdens comparable to those imposed upon competing commodities 
domestically produced by application of the provisions of this 
legislation. ‘there two acts are passed as part of a common scheme 
of legislation, dealing with related subject matter, it is proper 
to construe them together to carry out the legislative intent of 
harmonious operation. See Hagler v, Security Mut. Life Ins. Co., 
244 Fed. 863, 870 (1917), Commonwealth v. King, 202 Mass. 379, 88 
Ne 3, 454 (1900). In the absence of expressed intent that the 
words "imported into the United States" should not apply to 
articles imported from the Philipoines, Section 3(e) should be 
8iven a construction consistent with the purpose of the Act and 
the policy evidenced by’ the Congress and should be deemed to 
apply to importations from the Philippines. 


Francis M. Shea 
Chief of Brief and Opinion Section 
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NGOs. VY. 


NATIONAL INDUSTRIAL RECOVERY ACT 
CODES - APPLICATION TO HATATI, ALASKA, 


PUERTO RICO, =1C. 


Codes, under the National Industrial Recovery Act, 
apoly to Hawaii, Alaska, and Puerto 

Rico, but do not apply to the Philippines 

or other island possessionse 


Opinion Section ilemorandum No. 14 
Dated October 31, 1933. 

See also Opinion of the Attorney 
General dated December 3, 1935, 
in the Appendix (A-3). 
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ae: het oe ie oh Vth October 31, 1933, 
MEMOZANDUM ie ‘WR O'MR. PRESSAN LAN.. 


. 


_, 1 herewith suomit my opinion on the following: 


QUESTION 


Do National Industrial Recovery Act codes 
apply to the. territories and the insular. 
possessions? 


- OPINION 


The National Industrial Recovery Act codes . 
do apply to Hawaii, Alasxa, and Puerto RLCO> 


without Rm peer eeeee, but - not. epp-y_*0 to 


anal 


By specific enactment Congress has provided that the Constitu+ 
tion, and laws of the United States which are "not locally inapolicable" 
Shall have the same force and effect in Alaska and in Hawaii "as else- 
where in the United States." 48 U,S.C. Sections 23 and 495. In con- - 
Sequence of these enactments, Alaska and Hawaii are deemed to be in--* 
corporated into the territory of the United eas Alaska ve Prods 
258 U.S. Ee a8? OP OLANe anki chi, 190° U,S. 197. 


| Statutory Laws of the United States which are "not locally 
inapplicable" are,. by statute, extended to Puerto nico with the same 
foce and effect "as in the United States", 48 U.S.C. Section 754. 
Puerto. Rico is not deemed to be incorporated — into the United States, 
even tiough the Organic Act of 1917 (37 Stat. 951) provided for , 
ext tending federal citizenship to the ‘citizens of Puerto Rico. . 
Baigac vy. Porto 2ico,258 U.S. 298 (1922). Zut, by reason of the 
statute, unless otherwise provided ar "unléss locally inapplicable", 
statutes passed by the Congress apoly to.Puerto Zico. No réason | 
is perceived for regarding the National Industrial Hecovery Act as 
Hlocally inapplicable". ' The National. Prohibit ion Act, the Immigra-, 
tion Act, ‘and the Act ‘providing for the registration of trade 
marks have been held to apply to Fuerto ie mamos ve U, eet 
12 Fed (2) 761 (1926); 24 Ov. Atty. Gen. 86 (1902 ) 25 Ope Atty. 
Gen. 634 (1902). es hy, 


oe 


ot SRN 


The Philippines, like Puerto Rico, have not been incorporated 
into the United States. Dorr v.» U.S., 195 U.S. 138. Jt is moreover, 
provided by statute that "The statutory laws of the United States 
enacted subsequent to August 29, 1916, shall not apply to the - 
Philippine Islands, except when they ‘specifically so provide, or i4 
is so provided in this chapter." 48 U.8.C. Sec. 1005. 


A similar question in“respect to the aonlication of: the Agri- 
cultural Marketing Act of 1929 received the thorough consideration 
of the Attorney-General who gave the opinion that that Act extended 
to Hawaii, Alaska, and Puerto Rico but not to the Philippines, and 
stated that "all such laws of general character and universal applica- 
tion are apolicable in such territories unless the legislative intent 
that they should only have explicit. application elsewhere is made to 


appear." 36 One Atty. Gen. 326, 329 (1930). — 


In respect to the island possessions other than Hawaii, 
Puerto Rico, and the Philippines, no provision has been enacted 
to extend, or provide against the extension of, the statutory laws 
of the United States. However, it is the general rule that in 
territories acquired and merely appurtenant to the United States, 
government under the prior-existing system of laws is continued 
by the authorities in-occupation under the direction.of the 
President until Congress has otherwise provided. Allen v. U-S., 
4? F. (3) 735 (1931) (Virgin Islands); Downes-v- Bidwell, 182 
U.S. 244 (1901). 


If the Philippines ‘and other insular possessions, other than 
Puerto Rico and. Hawaii, are subject to codes under the Recovery _. 
Act, therefore, it must’ be by virtue of express provision in the 3 
Act itself. Wo such provigion can be found, The only reference... 
to such possessions is found in Section 7 (d).in the definition .. _ 
of "interstate or foreign .commerce" in, terms which: would embrace — 
commerce between insular possessions. But this is not to say that — 
the statute shall operate generally in such territory... The.phraseo- 
logy used is given full force and meaning by regarding obstrugtions ~~. 
to that commerce, as well as tq other parts of the "flow of inter-  - 
state and foreign commerce" as obstructions which it-is.the- policy .. | 
of the Act to remove. Section 1. It is to be considered that.if . 
the act were deemed, because of this definition, to apply..to any.» 
of tre insular possessions; it would logically apvly.to all,.even... = 
those, such as Guam and Samoa, to which Congress .has never extended  . ~ 
the provisions of general federal statutes. Such an.unprecedented 
extension cannot be inferred from. phrases of doubtful implication, 
having no necessary application to the question. See.36.Op. Attye  - 
Gen. 326, 331. (1930). ¥ Se jo) a te 


ea 


t 
= 


Tt.must be concluded that Congress: has used.no. words in the a 
Act itself which can properly be construed as extending ‘its. provi- 
Sions to the insular possessions. — 


Francis M. Shea 
Chief, Brief and Opinion Section. 
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MEMBERS OF CONGRESS AS PARTIES TO BENEFIT 


CONTRACTS 


The Secretary may proceed with a benefit payment contract 
signed by a member of Congress who signs as 
a lienholder only, or, if a promise of payment 
has been made to such member and such member 
has subsequently executed an absolute waiver 
of interest, the Secretary may proceed with 
the contracte 


In view of the provisions of Sections 204 and 205, 18 U.S.C.h., 
the Secretary may not proceed with a benefit pay- 
ment contract in which a member of Congress has 
the entire interest as a producer; but, when a 
member of Congress is joined with another person 
as a producer and has executed a waiver of his 
interest, payment for an actual reduction of 
acreage may be made to such other person not- 
withstanding the invalidity of the agreement. 


Members of Congress may become parties to agreements under 
Section 8 (2) of the Agricultural Adjustment Act 
and Section 4(a) of the National Industrial 
mecovery Acte 


Opinion Section Memorandum No. 16 
Dated November 15, 1933. 


See also Opinion of the Attorney General 
dated December 16, 1933, in the 
Appendix (A-4) 
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“Nov. 15, 19336 


MEMORANDUM FOR. THE SECRETARY 
Dear Nre Secretary: 


Consideration has been given to your memorandum of September 
20, 1933, making inquiry as to whether or not:the provisions of | 
Baction . 204, Title 18, U.S. Code, which prohibits members of 
Congress from entering into contracts with the Government, applies 
- cases where their private ownership of cotton land andl of: crops 
akes ‘members of Congress eligible to execute cotton option—benefit 
or benefit contracts, agreeable to the provisions of the Agricul- 
tural Adjustment Act. You have submitted with your memorandum 
copies of the contract forms now being utilized and also copies of 
forms for waivers prepared for execution by, members of Congress waiv-_. 
ing the benefit epost or a pe ee thereof . to their tenantse 


You state that in order to eae shenatiermes of Congress who 
were ignorant of the prohibition against their entering into con- 
tracts with the Government and particularly those who had signed 
cotton option—benefit or benefit contracts, all southern Congress-_ 
men were notified:of such prohibition, and it was. suggested that 
all of those who had signed such contracts without intending to 
receive any of the benefit payments should sign a waiver to that 
effect; that those who intended to waive part of the benefit pay- 
ments should likewise sign-‘s waiver, indicating the percentage — 
they weré willing to forego and they were further advised that 
all sums payable to them under: their contracts would be held in 
escrow by the Agricultural Adjustment Administration until such 
time as Congress might direct how the.money. so held should be | 
appliede 


You further: call my attentinn to Section 205, Title 18, 
U. Se Code, which prohibits officials of the Government from . 
entering into contradts with Congressmen, My opinion is specifi- 
cally re quested as to whether the above-mentioned statute or any 
other provisions of law prevents the making of benefit payments 
to members of Congress and, if so, whether the steps heretofore 
taken are appropriate from a legal standpoint. In the same 
connection you also request to be advised as.to whether or not 
members of Congress may enter into marketing agreements provided 
for’ by Section 8 (2) of the Agricultural Adjustment Act and 
further, whether or not they may enter into the agreements pro- 
vided for bx Section 4 (a) of the National - igcabecadas necovery 
kote : 


- 80. - 


Considering first the cotton benefit contracts, the interests 
of members of Gongress which appear in these contracts may be divid- 
ed into two classes: (1) where the Congressman appears as a lien- 
holder or other having an interest in the crop} and (2) where he 
appears as a producer either individually or jointly with his tenant. 
The effect of Sections 204, 205 and 206 of Title 18, U. S. Code and 
Section 22 of Title 41, U. S. Code, is different in each of*these 
cases. In the first situation, the Congressman does not appear as 
a party to.the contract. The Government proposes. merely to take 
cognizance of his interest in the crop by having his name appear: 
in the offer to enter into the behefit contract. Where’ he signed 
as a consenting person making no claim to any part of the benefit 
payments, clearly he has no interest in the contract which could 
bring it within the terms of Section 204 of the U. S. Code. Where 
on tne other hand the Government undertakes to’ make him a joint 
payee of the benefit checks, it does so to secure his consent as 
a person interested in the crop. If this undertaking is to be 
interpreted as an agreement, it is quite independent of the pro- 
ducer's contract with the Government. The original agreement 
between the producer and the Government is independent and un- 
affected by the collateral one with the lienholder or other 
person having an interest in the crop, and such person is not 
to be considered as a party to the main agreement. Neither is 
the producer's contract ‘that of a third party who has entered 
into an agreement for the usd, benefit or account of, or in trust 
for the member of Congress appearing. as a lienholder or other. ° 
having an interest in the crop. Therefore, “though the under~ 
taking by the Government to the lien-holding member of congress 
be void for illegality, that agreement is’ severable from the 
one with tne producere It is a settled rule of law that if one 
contract be legal and another illegal, though related to the 
same physical transaction, the legal one may .be sustained where 
the illegal one. remains voide Armstrong v. Toler, ll Wheat. 
258 (1826) at page 266.6 : 


See alsé Armstrong v. American Uxchange Bank, 133 U.S. 
433. (1889), where the Court on page 469 said: |. la 
"An obligation will be enforced, though indirectly 
connected with an, illegal tratisaction, eg Ptis supported 
by an independent considetation, 'so that the plaintiff 
3 does not require the aid of the illegal trarisaction to 
..Make out his case," mee 5 my 
An absolute waiver of interest’ in the benefit contract by a 
member of Congress on the form provided is not, in itself,'a contract. 
Fartiermore, it is not every agreement entered into with the United 
States which comes under the ban of section 204 of the U, S. Cédes. 
When an opinion was requested of the Attorney General as to whether 


Ver 


this Section invalidated an agreement. in which a member of Congress 
appeared as a surety to the Government, he responded in 18 Opin, Attys 
Gen. 286 (1885) that since the Govérnment promises the surety nothing 
and was under no obligation to him, the contract was valid. Taking 

the four Sections mentioned ‘above together, he arrived at the conclusions 
that a non-beneficial agreement was not included in the terms of the 
section. In support of this conclusion, the Attorney General cited 

a prior opinion, 4 Opin, Atty. Gen. 47 (1842); where it was held that 
the Navy Department having accepted the offer of a partnership of which 
a Congressman was a member, the Department might contimue the agreement 
wnen this Member relinquished all interest in it. Such an opinion 
would appear to settle all the waiver situations were it clear that 

the waiver in that instance was given after the contract was éxecuted. 
The rule of interpretation in that case was stated as follows 


"The interest to disqualify a member from taking or an officer from 

een Ot.ering, a contract, must, in ‘my opinion, be an immediate (however 

indirect) personal interest in its benefits. That he may ultimately 
profit Sy the contract * * * is not enough." (pp 48-49) 


It is, therefore, my opinion that where a member of Congress 
appears only as a lienholder, and no promise of any payment was made 
him originally, or if such promise was made he subsequently gives an 
absolute waiver of interest, the Government may safely proceed with 
the original benefit contract. 


Whether the lienholder, a member of Congress, ultimately 
waives absolutely or only as to a percentage of the benefit payments, 
the essential character of his position and the independence and 
severability of the producer's agreement with the Government remains 
the same. Two added problems, however, arise in case of partial 
waiver. The first. is wrether the Government may accept the partial 
waiver as basis for releasing the part payment to the producer. In. 
doing so, no increase i: liability is: incurred on the part of the 
Government. in connection with ta performance already given, accord~ 
ing to administrative determination, the full benefit payment is 
properly provided. ‘here there is no modification of the contract 
against the interest of the United States, determination of the 
basis upon which part of the benefit payment may be released is 
properly a-matter of administrative discretion, 


The second problem raised by the partial waiver is the under- 
standing that the portion of the funds which would have been payable 
to the lienholder had he not been a member of Congress should be. held 
apart until such time as Congress should direct its disposition. THis 
would seem to.raise no legal problem. It is an administrative matter 
wnich you may properly decide on grounds of policye 


Contracts in which a member of Congress appears as a oroducer 
raise greater difficulty. Such a contract is ineffect an agreement 
made with a member of Congress in which he directly has a part or whole 
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antereste There.he-has a whole interest, only Congressional enact— 
ment can permit the Secretary to perform. Section 204 has been 
interpreted by the Attorney General, 26 Opin. Atty. Gen. 537 (1908) 
not to be in-operative because the contract entered into is in 
pursuance of a general Governmental scheme. It was stated in that 
opinion that the Section in question was plain in its meaning and 
only an explicit provision of a subsequent Act could avoid its_ 
effect. 


Where, however, -a member of Congress is joined with a lay third 
person as producer, the question remains whether performance with 
the third person may be continued after a waiver by the member of 
Congresse If it be assumed that the original contract was void, 
this does not give a complete answer to the questione The Secre-— 
tary is empowered to provide benefit payments in connection with 
provision= for reduction in acreage by other voluntary arrangements 
besides agreements with producers. Where therefore a producer 
actually reduces acreage tthough pursuant to a void agreement in 
which he joined with a member of Congress, payment may be.made him 
on the basis that reduction of acreage has been procured by a 
voluntary method in connection with which the Secretary may pro- 
perly orovide benefit payments. 


With reference to agreements under Section 8(2) of the 
Agricultural Adjustment Act. and Section 4(a). of the National 
Industrial Recovery Act, it may be safely asserted that none of 
the -Sections of the U. S. Code mentioned above invalidate such 
agreements. The expressed terms of Section 204 are that an 
agreement is.invalid if entered into on behalf of the United States 
with a member of Congresse However, as pointed out above, it 
has been interpreted to require that by the agreement the United 
States confer some benefit. 18 Opin. Atty. Gen. 286 (1885). In 
Short, the contractual relationship in itself is not prohibited. 
Nor is a member of Congress. deprived of sharing in the benefits 
of a strictly governmental function. ‘The Federal Court$« are’ 
open to members of Congress. Congressmen may obtain patents 
and invoke the administrative. assistance of the Commissioners 
of Patentse The fact that such governmental action is couched 
in contractual form should not exclude members of Congress 
from cooperation therein nor deprive them of a part in the 
common gaine There is an obvious distinction between proprie- 
vary contracts entered into on behalf of the United States to 
which Section 204 of the U. Se Code clearly refers and agreements 
under either Section 8 (2) of the Agricultural Adjustment Act 
or section 4 (a) of the National Industrial Recovery Act which. 
are not in any sense proprietary contracts but instruments within 
which a governmental function of alleviating the Country's economic 
distress and rehabilitating Agriculture and industry is performed. 


Zidte ae zact that for the purpose of carrying out agreements under 
ection 8(3) of the Agricultural Adjustment Act the parties thereto _ 
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are eligible for loans from the Reconstruction Finance Corporation 
May suggest itself as troublesome in view of the conclusion herein 
expressed. However, Section 204 of the U. S. Code does not apply 

to contracts with a Government owned corporation. In 33 Opin. Atty. 
Gen. 44 (1921) wherein a loan by the War Finance Corporation was in 
question, the Attorney General expressed the opinion that under the 
decision of U. S. v. Strang, 254 U. S. 491 (1921) a Government- 
owned corporation did not come within the provisions of Section 204. 
U. Se ve. Strang was a decision involving Section 93 of Title 18, U- 

S$. Code, which makes it a criminal offense for an agent of the United 
States to enter into anwagreement with a corporation or other firm in 
which he has an interest. The Supreme Court decided that a Governmant 
Owned corporation which acted under rules and regulations of the Gover- 
ment and its administrative body, the Shipping Board, was not the 
United States for the purposes of such criminal statutes. It may be 
concluded, therefore, that such loans as the Reconstruction Finance 
Corporation may grant do not come under the ban of Section 204, and 
the fact that a marketing agreement is a condition precedent to such 

a loan does not make the loan a benefit derived from the United 

States through such agreemente 


You are adyited accordingly. 


Very truly yours, 


(s) Seth Thomas, 
Solicitore 
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SCOPE OF THE TERM "AGRICULTURAL PRODUCTS" 


The term "agricultural products" as employed 
in Section 12(b) of the Agricultural 
Adjustment Act, with relation to the ° 
removal of surplus, includes all prod- 
ucts of the farm in their raw and natur~ 
al state, and it may also include such 
products after processing and manufac— 
ture either upon the farm or elsewhere. 


Opinion Section Memorandum No. 17 
Dated November 16, 1933. 
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November 16, 1933. 
MEMORANDUM TO THE SECRETARY 


Dear Mr. Secretary: 

Reference is made to your memorandum of October 5, 1933, wherein 
you request an opinion on the scope of the term "agricultural products" 
as used- in Section 12 (b), and as to whether the term as there employed 
will permit the Secretary of Agriculture to remove surplus agricultural 
commodities and the products thereof, or whether’ the Secretary is limit- 
ed to a removal of agricultural commodities or products thereof. 


} As a preliminary inquiry it must be determined whether the term 
Nasricultural products" is limited or controlled by phraseology employed 
elsewhere in the Act. 


As stated in your memorandum, the term "agricultural products" 
appears only in Section 12 (b), Section 8 (1), which provides for re- 
duction in production, employs the term "basic agricultural commodity", 
and the’ same term is used in Sections 9 (a) and 15 (ad) providing for 
processing taxes. This term, "basic agricultural commodity", is 
defined in Sectionll.ias meaning "wheat, cotton, field corn, hogs, 
rice, tobacco, and milk and its products". Section 8 (2) provides 
for marketing agreements with those engaged in the handling "of any 
agricultural commodity or product theréof",’and Section 8 (3) for the 
issuance of licenses to those engaged in the handling "of any agricul- 
tural commodity or product thereof, or any competing commodity or pro- 
duct thereof". 


The appropriation provided in.Section 12 (v) is to be expended 


"for expansion of markets and removal 

of surplus agricultural products and 
the following purposes under part 2 

of this title: Administrative expenses, 
rental and benefit payments, and refunds 
on taxes." 


, aay a of surplus agricultural products" under this section is 
manifestly a purpose for the appropriation additional to the specified 
purposes under part 2. "Agricultural Products" under this section are, 
therefore, not necessarily limited to ed products mentioned in Section 
8 (2) and Section 8 (3). 


The sugg@stion presents itself that by the enumeration of 
Nagricultural commodities" and;the "products thereof" in Section 
8(2) and in Section 8 (%) a distinction is made between "Pro- 
ducts" and "commodities" which requires that for the purposes of 
the Act "products" must mean the fruits of agriculture in a manu- 
Tactured as distinguished from a raw state. It is to be noted that 
the term used in Sections 8 (2) and 8 (3) is "products" of a 
commodity and not the familiar and general term "agricultural pro- 
ducts" which occurs in Section 12 (b). To be sure, agricultural 
commodities are to be distinguished from their products, but agri- 
cultural commodities themselves remain the products of agriculturee 


The legislative history of the Act. provides some guidance to 
the proper construction of the term "agricultural products". The 
original bill made no appropriation for expansion of markets or 
removal of surplus, except as benefit payments might: be used for such 
purposee In the Senate an amendment was introduced providing for: 


"expansion of markets and removal of 
surplus basic agricultural commodi- 
ties and their products." 


The author, Senator George, explained to the Senate that in offering 
this amendment, he had chiefly in mind the expansion of markets for 
cotton. The present wording "expansion of markets and removal of 
surplus agricultural products" was contained in 4n amendment drafted 
in the’Department of Agriculture, which was offered by Senator 
Smith, chairman of the committee in charge of the bill, and was 
accepted by Senator George as a substitute for his Own amendment 

on assurance merely "that it covers the identical point that was 
made by him". (77 Cong. Rece, pe 1958). Explanatory statements - 
made by a committee member in charge of a bill in course of 

passage may be resorted to as an exposition of legislative intent 

in a case where the meaning of a statute is otherwise obscuree 
Duplex v. Deering, 254 U. §. £43, 475 (1920). The suggestion of 

the legislative history is that the term used included agricultural 
commodities and their products. ; 


, By a@stoblished usage, "agricultural products" unquestionably | 
include all products in their raw or natural state which are the result 
of husbandry and the cultivation of the soil. "Agriculture" is | 
commonly defined to include the cultivation of the soil and the rear- 
anes feeding and menagement of live stock, including poultry. Flekles v 
Hille, 83 Ind. Aon. 715, 149 N.E. 915 (1995); Gordon ve Buster, 113 
ene 207, SeWe 220, 221. (1923); Slycord v. Horn, 179 Iowa,976, 
162 N.We #49, 252 (1917). A "product: is ‘anything obtained as a 

result OL Some operation or work, (Funk ond Wagnalls New Standard 
Dictionary). Accordingly, "agricultural products" include all the 
immediate fruits of husbandry. 


"Agricultural products" include also articles and commodities 
manufactured or processed upon the farm from raw mniterials produced 
thereon, such as butter, cheese, cider, sausages, etc. An agricul- 
tural product does not cease to be such merely becsuse refined or 
manufactured into other forms by the’labor of those who are them 
selves engaged in agricultural pursuits.: 


"The common parlance of the country and 
the common practice of the country have 
been to consider all those things as 
farming products or agri¢tiltural products 
which have the situs of their production 
upon the farm, or which are brought into 
condition for the use’ of society by those 
engaged in agricultural pursuits, in con- 
tradistinction from manufacturing or other 
pursuits! District of Columbia v. Oyster, 
15 D.C. 285, 286, 54 Am. Rep. 275. 


Thus it has been held that, under a statute excluding persons 
'- dealing in "agricultural products" from license requirements, a city 
could not require a license of a farmer engaged in selling spare-ribs 
and sausages made from hogs raised by him. City of Higbee ve Burgin 
197 Moe App. 682, 201 S.W. 558, 559. 


Such an extension of the term "agricultural ‘products" follows 
from the wider definition. of agriculture, given by Webster's New 
International Dictionary, as follows: 


"In a broader sense, the science and art 
of the production of plants and animals 
useful to man, including to a variable 
extent the preparation of thesa products 
for man's usee In this broad sense it 
forestry, together with such subjects as 
butter and cheese making, sugar making, 
etc." (underscoring ours) 


This definition is: relied on in Northern Cedar Co. ve French, 
1 Yashe 394, 230 P. 837 (1924) in reaching the conclusion that 
forestry products are properly embraced in a statute entitled Nan 
s.*+ relating to commission merchants engaged in selling any agri- 
Cultural product. ! A 


2 
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"Acricultural products" have also been held to include articles 
or commodities refined or manufactured elsewhere than on the farm 
from raw materials produced.on the farm, as, for example, butter and 
cheese. State v. Public Service Commission, (Wis.), 242 N.We 668 
(1932). In Getty v. CeR. Barnes Milling Coe, 14 Kan. 261, 19 Pe - 
617 (1888) a distinction was made, in excluding flour from classi- 
fication as an "agricultural product", between manufactured and non- 
manufactured products. The question of classification there arose, 


00 


however, in construing the scope of the charter ~ of a milling 
corporation organized "for the conversion and disposal of agri-+ 
cuLéural products" and is therefore not an authority upon the 
definition of the term as used in a statute for purposes of a 
wholly different character. 


In the Codperative Marketing Act of 1926 (44 Stat. 802) 
agricultural products were defined as 


"Asricultural, horticultural, viticultural, 
and dairy products, livestock and the 
products thereof, the products of poultry 
and bee: raising, the edible products of 
forestry, and any and all products raised 
or produced on farms and processed or 
manufactured products transported or in- 
tended to be transported in interstate 
and/0x.: foreign commerce." 


In this Act the "cooperative marketing of agricultural commodi- 
ties" was described as "including processing, warehousing, manufactur- 
ing" etce, indicating that practically every stage of the movement of 
agricultural products was embraced within the terme The Agricultural 
Marketing Act of 1929 (46 Stat. 11), enacted "to promote the effective 
merchandising of agricultural commodities in interstate and foreign 
commerce", contained no definition of the term "agricultural commodi- 
ties". It has been stated (36,0p. Atty. Gen. 344, 1930) that the 
definition of "agricultural products" enacted in: the Cooperative Mar- 
keting Act is strong evidence of the intention of Congress with 
respect to the meaning of the term "agricultural commodities" in the 
latter act. Whether this may be said with equal force as to the 
meaning of "Agricultural products" im. the present Act, it is at- 
least apparent that Congress in enacting legislation :for the pene— 
fit of agricultural producers has recognized "agricultural products" 
aS including for some purposes a wide range of processed and manu 
factured products. 4 


fens I, therefore, conclude and so advise you that the phrase 
agricultural products" has no fixed judicial meaning which is con- 
trolling in the construction of Section 12(b). It includes all 
products of the farm, in their vaw or natural state, and may also 
include such products after processing and manufacture either upon 
tae farm or elsewhere. For the purposes of the Agricultural Adjust~ 
ment Act a liberal construction is proper to permit dealing with 
Sttp-Us products at such stage and-in such manner as will insure 
the fullest benefit to. the farmer. 


a "eee Very truly yours, 


(/s/ Seth Thomas 


Solicitor. 
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Noe 12 


Turpentine gum is an "agricultural commodity" 
| within the meaning of Section 8(3). 


Opinion Section Memorandum No. 18a 
Dated November 17, 1933. 
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MEMORANDUM TO MR. HISS 


Replying to your memorandum of November 13, I submit my 


opinion upon the following: 


‘QUESTION 


— 


May the Secretary enter into a 
marketing agreement with an 
association of producers of tur- 
pentine gum? 


OPINION 


Turpentine gum is an "agricul- 
tural commodity" within the mean- 
ing of Section 8 (3), and the 
Secretary may accordingly enter 
into a marketing agreement with 
those engaged in the handling of 
zum turpentine in the current of 
interstate commerce. 


a 


Turpentine gum is obtained from crude gum-extracted from trees 
after the cutting of the bark and chipping of the fiber to excite the 
flow. of save The first processing of the crude gum to secure the tur- 


-pentine gum is a simple operation, usually performed by the producers 


in their own stills, preliminary to merketing. The gum turpentine 

and gum rosin are then the subject of further processing, in chemical 
manufacturing plants, to’ produce wood turpentine and wood rosin. Large 
numbers of ‘individuals are seasonally engaged in "scraping" and gather- 
ing the crude gum, and in some sections these producers set out and 
grow the trees from which the gun is obtainede | 


Discussion 


"Agriculture" in its narrow sense includes only the cultivation 
of the soil, but in its broader construction includes many other activi- 
ties. See Ope Sect. Memo. No. 17 on scope of the term "Agricultural 
Products". In this larger sense it includes forestry. See Webster's 
New International Dictionary; MWelson's Loose Leaf Bncyce Accordingly 
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it has been held that forestry products are properly embraced in a 
statute entitled an act-relating to "agricultural products". Northern 
Cedar Co. ve French 131 Wash. 394 P. 837 (1924). | 


The Naval Stores Act providing for the grading of naval stores 
(which include turpentine and rosin in various forms) by the Secretary 
of Agriculture imdicatés that Congress recognizes that naval stores are 
naturally grouped with, or among, agricultural commodities, for certain 


DUrDOSES. 


Crude gum has been expressly classed as an agricultural commodity — 
in an amendment to the Agricultural Marketing Act of 1929 which provides: 


"The term ‘agricultural commodity! 
includes, in addition to other 
agricultural commodities, crude 
gum (oleorosin) from a living 
tree, and the following products 
as processed by the original pro- 
ducer of the crude gum (oleorosin) 
from which-derived: Gum spirits 
of turpentine and gum rosin, as 
defined in the Naval Stores Act, 
Approved March 3, 1923." 


This amendment was passed in 1931 following the rendering of 
an opinion by the Attorney-General to the effect that the term 
"agricultural commodities" in the Agricultural Marketing Act did not 
include maval stores. 36 Op. Atty. Gen. 326(1930). ‘the Attorney- 
General rested his opinion on two crounds: ae 


First. The definition given to "azricultural products! in’ 
the Cooperative Marketing Act of 1926 is strong evidence 
of the meaning of the term "agricultural commodities" in 
the later Agricultural Marketing Act. In the earlier act 
Congress had specifioally included "the edible products 
of forestry". Further, the Agricultural Marketing Act, 
according to the declaration of policy in section 1,- was 
to promote the marketing of "agricultural commodities 

and their food products". Both of these considerations 
favored a construction excluding non-edible commodities 
or products, such as gum turpentine and gum rosin, from 
the terms of the Act. . 


Second. Naval stores include not only the natural products  * 
of living trees but also _ | | n oo 
"'steam distilled' and ‘destructively distilled! 
wood turpentine and wood rosin which are industrial 
products and could by no proper interpretations be 
included in the expression ‘agricultural Commodities!". 
(36 Op. Atty. Gen. at 344), 
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As to the second point, whatever its force in excluding dis- 
tilled wood turpentine and.wood.rosin fror classification as an Woeri- 
culturnl Commodity", it.would not: operate to, exclude them from the 
wider classificntion of "agricultural :cormodities-or products thereof ". | 


As. to the first point, the immedinte passage of an amendment 
classifying crude gum as an agricultural commodity "in addition to other 
agricultural corriodities" would seem to indicate thant the opinion had not 
correctly interpreted the Congressional intent-:as to the scope of the terme 


It is necessary. to distinguish two. cases which might. seem to favor 
a Narrower construction. In neither. af these is the exact phrase "agri- 
cultural. commodity" an. issue, and it.will be seen that the opinions turn 
upon distinctions. which inhere in.the term "cultivation" which is one of 
limited connotation. . 


In Union Naval Stores Co. v. United States, 240 U. §. 284 (1916) 
the United States was held entitled to recover the value of products manu- 
factured from crude turpentine taken from land under an unperfected home- 
stead entry, by a third party contracting with the homesteader. Had the 
gum been taken as an incident to the cultivation of the soil, it would 
have constituted nomnversion. The court pointed out, however, that, 
unlike the actual cultivation of the soil which enhances the value of new 
land, the process of taking off turpentine destroys timber and thus depre- 
ciates the value of land in which the government has an interést, in case 
of abandonment of the homestaade The decision, proper as a construction 
of the term cultivation in the homestead act, has no application to the 
construction of another term in a statute having a wholly different purposes 


In Griffity v. Hulion (Flae) 107 So. 354 (1925) it was held that 
One engaged in gathering turpentine is not entitled to a lien under a 
Statute providing "for labor in raising crops". The statute provided for 
a lien "infavor of any person performing any labor in, or managing or 
overseeing, the cultivation or harvesting of crops, unon the crops culti- 
vated or harvested". The court remarked that "the use of the words 
tcultivation or harvesting', especially the word 'cultivation' removes all 
doubt on this subject", and pointed to the destructive character of tur- 
pentine production as distinguished from the beneficial effects of culti- 
vation. Even as to this, the opinion reflects the difficulty experienced 
by the court in distinguishing an earlier case in which it had referred to 
the "turpentine crop" as the product of "labor and cultivation". Richbourg 
%. Rose, 53 Flas 173, 44 So. 69. (1907). In the state in which this opinion 
was rendered the legislature has this year passed a statute classifying crude 
turpentine gum and gum spirits of turpentine and gum rosin as "agricultural 
commodities", "agricultural products" and "farm produts", Georgia Session 
Laws 1933 Che 16297. 


As anpears in the Statement of Facts, it has become the practice 
of producers in some sections to set out and grow the trees from which the 
erude gum is obtainede Such a practice is not to be distinguished in any 


2 numbers ‘of individuals under conditions analagous to those confront= 
sing’ farmers generally, and it is reasonable to conclude that Congress, . 
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essential feature from the. planting and raising of trees yielding 4 ehh ey 
products of utilitarian value, such as nats and fruits,. commonly Sytiny 
* recognized as’ agricultural . commodities or products. nee ‘os ee 


In the Agricultural Adjustment Act no words are used to ware 

~ rant limiting the term-"agricultural commodity or product thereof" to « 
“eliminate any commoditires, or products of such commodities, which are 
‘embraced within the term as liberally construed. The purpose of 

the act, which is broadly remedial, calls for such liberal construc 
‘tion. The production of turpentine gum is carried on by large 


y 


which in previous legislation has extended the benefits of agricul- 
tural legislation to such producers, did not intend to exclude them 
from the comprehensive procera provided for in the Agricultural 
Adjus tment Acte 


Francis Me. Shea 
Chief, Brief and bata Section. 
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No. 13 


RATE OF PAYMENT FOR PUBLICATION OF 


REPORTS OF CROP CONTROL ASSOCIATIONS 


The cost of the publicntion of allotment and 
production reports is an administrative 
expense of the County Crop Control Asso= 
Cciations; in contracting with newspapers 
to publish such reports the Associations 
are not bound by state statutes fixing 
the rates for "legal publications" but 
may contract for the same subject to the 
provisions of the articles of association 
under which they are established, and 
to such regulations as may be prescribed 
by the Secretary. 


Opinion Section Memorandum No. 19.6 
Dated November 28, 1933, 
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November 28, 1933. 


MEMORANDUM .TO MR. FRANK 


I submit, herewith, my opinion on the question raised by Mr. 
Stedman, rector. Deieton of eee Seeks and pn Le a) in his 
memorandum to you dated November 17, 1933 


QUESTION 


Are reports of allotments and production published by 
County Wheat Control Associations and County Corn-Hog 
Production Control Associations "legal publications" 
for which the vublishers are entitled to be Raat at the 
so-called "legal" rates? 


OPINION 


Such reports are not "legal subILAketons in the sense 
of being required by law, but are in the nature of ad- 
ministrative expenditures of the local control associa- 
tions. The rate at which they should be carried by local 
newspapers is a matter to be determined by agreement. 


: PACTS 


The "Handbook of Organization and Instructions" prepared by the 
Wheat Section and issued in Aucust, 1933, as a guide for local agencies 
in apvlying the Agricultural Adjustment Act to wheat, states, on page cy 
that "these allotments will be pabdlished in the county press." On 
page 36 there appears the following statement: "Lists of contract. 
signers, together with their accurate allotments, will be published in 
local newspapers.'' Form No. ¥ -20 for the publication of production and 
acreage statements has accordingly been furnished to the County Wheat 
Control Associations, for their "convenience." In this it is stated 
that the information called for "MUST BE -UBLISHED SO THAT ALL PRODUCERS 
MAY HAVE FULL INFORMATION ON REPORTED PRODUCTION, AND SO THAT THEY MAY 
CHECK WITH THEIR COMMUNITY COMMITTEE REGARDING ANY INACCURATE REPORTS," 
Under the heading "Suggestions On Assigning the Publication of the 
Statements",.two plans are proposed, but it is stated that "final de- 
Cision as to how this pe sblication shall be placed with the newspapers is 
left to the County Vheat Control Association." 

In a similar form now in the course of preparation for the 

County Corn-Hog Production Control Associations a paragraph under 
the heading "County Corn-Hog Production. Association please note": 
reads as follows: 


De onsinility for placing this Pee iaied publication with: the 
paper or onpers of each county rests with the County Control 
Association. Every effort should be made to place the space 
with the papers on as fair and equitable a basis as possible. 
The cost of publication which is to be borne by the County 
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. orodyction Association should be kept to as economical 
oa figure as possible. At the same time all papers in 
the county should be considered in alloting the space." 


It is reported that certain newspapers and newspaper assoCcia- 
tions take the position that these reports are "legal publications" 
and that they are, therefore, "entitled" to be paid at the "legal" 
rate, which differs in the different states, but is uniformly higher 
than the prevailing rates for commercial advertising. 


DISCUSSION 
a2 


The publication of such production reports is not re- 
quired as a matter of law. . 


There is nothing in the Agricultural Adjustment Act which re- 
quires the publication of reports of this character, nor has the 
Secretory issued regulations under the power conferred upon him in 
Section 10 (c) of the Act to make necessary regulations "with the force 
and effect of law," to make such publication mandatory. No consequences 
of a legal nature attach to the publication or non-nublication of these 
reports. 


It is evident from the statement of facts which appears above 
that the publication of production reports has been. undertaken as an aid 
to administration. The aim is to secure increased participation in the - 
reduction programs and to utilize the force of public opinion to insure< 
performance of the contracts entered into by the producers. The state- 
ment which appears in Form No. W-20 that publication of the information 
Called for is "an adsential part of the. wheat adjustment program" is 
merely descriptive of the vital relationship existing between publicity 
and the success of the program. The statement that the information 
'must be published so that all produccrs may have full information" is 
likewise descriptive. Even the most pasitive instructions to the Wheat 
Control Associations to publish such reports would not give to the. 
publications themselves aspecial legal character, and the failtirre of | 
the associations to carry out such instructions, however, it might affect 
administration relationships, would not affect the validity of the | 
program trom a legal standpoint. . 


II. 


in_the absence of any statute fixing the rate to be 


paid for such publications, the rate is a matter of. 


agreement to be entered into by the local control. 
associations subject to the regulations prescribed 


by the Ssecretarye 
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There are numerous state statutes defining "legal publications" 

or "legal notices" and fixing the rate of. payment for the same. Thus 
the, term "legal notice" may be defined as. "embracing every summons, 
‘order, citation, notice of sale, or other notice, and every other ad=. 
Vertisement of any description required to be published by law, or in 
pursuance of any law, or of any order of any court." Tis. Rev. State 

sections 4275-6. Such statutes are valid in fixing the rate which the 
State must pay for notices of this character. However, under accepted 
conceptions of the private character of newspaper enterprises, newspapers 
cannot be required to carry such notices, nor can they be deprived of 
their freedom of contract in respect to the rate at which they aes 
aécept advertising. .Commonwealth v. Boston Transcript Company, 249 

_ Wass. +77, 144 N.¥. 400 (1924); Record Publishing Company ve Monson, 

Ni23 Vash. 569, 213, P. 13 (1523): and see Bohan v. Ozaukee County, 

Be Jis. 498, 60 N.We 702, 703, (1894). 


State statutes may, therefore, fix rates which must be paid by 
the state or by municipalities within the state; As to private persons, 
it has been held that although a rate fixed by statute may control, on 
the theory of implied contract, in the absence of express contract, it 
may not be fixed so as to exclude the right to contract at a different 
ratee Record Publishing Co. ve Monson, suprae Certainly no state by 
Statute con limit the rates to be paid by federal agencies for services 
as to wnich private persons may freely bargain. As to any limitation 
upon such agencies, therefore, it is necessary to look to the federal 
Statutese 


Section 322 of Title 44, U.S.C.A- provides; 


"Rate of payment for advertisements, notices, and 
proposals. All advertisements, notices, proposals 
for contracts, and all forms of advertising.» required 
by law for the several departments of the Govern- 
ment may bemid for at a price riot to exceed the 
commercial rates charged to private individuals, 
with the usual discounts; such rates to be ascer- 
tained from sworn statements to be furnished by the 
proprietors or publishers of the newspapers pro- 
posing so to advertise. But the heads of the sev- 
eral departments may secure lower terms at special 
rates whenever the public interest requires it. 
(June 20, 1878, ce 359, Sec. 1, 20 Stat. 216)" 


This statute does not control in the present instance. Without 
venturing an opinion as to whether the county associatiom are acting 
as agents for a department of the government, the publications in ques- 
tion are not "required by law." Were this conclusion erroneous, however, 
the effect of the statute would be merely to limit the amount to be 
paid to "n price not to exceed the commercial rates charged to private 
individuals, with the usual discounts." Under the conclusion noted, 
the statute is of interest merely in indicsting the policy of the Federal 
government established as - needed protection of public expenditures. 


-102- 


The same p’licy is incorporated in Section 52, Title 20, of the D 
of Columbia Code, which limits the amount to be paid for legal adver 
by the ‘sovernment of the District of Columbia to rates not = Nt 
charged to individuals or commercial interests for similat advertising 

the District of Columbia." 


In conclusion, it is my opinion that the cost of the publicatio 
of these reports is an administrative expense of the County Control so 
Associations, and that, in contracting with newspapers to publish suc * 
reports, the County Control Associations are limited only by the pro— " 
visions of the articles of association under which they are established, 
subject to ‘such regulations as may be prescribed by the Secretary. bin. 


FRANCIS M. SHEA, a 
Chief, Tage and Opinion Section. 


Noe 14 


INCLUSION OF BAKING POWER IN 


TERMS OF EXECUTIVE ORDER NO. 6345 


Baking powder is properly included in the term 
"all substances or preparations used 
for food or entering principally into 
the composition of food," as used in 
Executive Order 6345, delegating to 
the Secretary power with respect to 
industries engaged in the handling 
of such substances or preparations. 


Opinion Section Memorandum No. 20 
Dated November 29, 1933. 
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‘November 29, LOSOs 


dora TO UR. PRESSMAN 


| a “submit herewith my opinion on the following question raised 
jean the memorandum of. Mr. Barkalow- dated November 27, and transmitting 
a memorandum from Mr. Dusick of the Food Products Section dated 

— November 18th3 


SUESTION: 


wis the baking powder Pate try Lian the jurisdiction 
or the Secretary. for the purpose of. issuing’ a code of 
reir’ competition under the National Industrial Recovery 
. au virtue of Executive Order No. 6345; October 20, 
933 


OPINION 

Baking powder is properly included in the cm Nell ere 

stances or preparations used for food or entering princi- 

pally into the composition of fgod." .The baking powder 

industry is accordingly within the jurisdiction of the 
Secretary by virtue of the Executive. Order, delegating 

power with respect to industries principally engaged in 

the handling of such substances or preparations. 


‘ Statement of Facts 


The Encyclopedia Britannica gives the ol Lowi ne description of 
baking powder: 


"A prepared mixture to replace yeast in baking, con- 
taining as active ingredients, customarily, sodium bicarbonate 
(baking soda), and either potassium acid tartrate (cream of 
tarter), oe uate acid, or potassium aluminum sulphate (alum) 
or other material which, when moistened, acts as an acid to 
liberate carbon dioxide from the baking sodae Baking powders 
frequently contain. starch, flour or other inert powdery materials, 
which serve to prevent SS Fer on between the other | in~- 


géredients." — ‘ 


It appears that in the manufacture of eee powder, ‘corn-starch, 2 
according to some formulae, constitutes af high as 47.59% of the in- 
hia used, tartaric acid 5.97% PAS cream of tarter pes B6fe 


pertinent sections ee Bxecutive Order 6345 October 20. 1955. 


The Secachatll vis Order ‘provides: that in addition: to we trades,’ ‘indus—= 


_ tries, or subdivisions*thereof efumerated in the aes ceyhs baa oe Peas; ad 


26, 1933, there Shall ‘be included: | | a 
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"(1) Industries, trades, or subdivisions thereof 

(including ‘agricultural produce and commodity 
‘exchanges and similar organizations) engaged 
principally in the handling of.any of the 
following: Go mae le abr ankle dik Seal (b) human and 
animal food (including beverages, confectionery, 
and condiments) and all substances or prepara-. . 
tions used for food or entering principally, into 


t 


the composition of food." re 
Discussion 
1. "Food" is generally defined as "that which is eaten or drunk for 


nourishment". Baking powder is not fit for ‘consumption as food, and it is 
manufactured as an aid in the preparation of food and not for any nutritive 
values which the powder itself contains.’ It does, however, become a com— 
ponent vart of the dough in which it is used. a 


Accordingly, baking powder has been held to be an "article of food" 
within the meaning of a state Pure Food and Drugs: Act. Royal Baking Powder 
Comoamy ve Emerson. 270 Fed. 429 (1920). In this case the contention. was 
made that baking powder did-not fall within the term:"article of food" for © 
the reason that it is not. itself food but merely an agency for "raising" 
the brende The court stated (pe 433). site 


"The term,any ‘article of food' is sufficiently broad 
to cover any article ordinarily eaten or drunk, whether 
it be.so used alone, or as a part of some mixture or 
compound which is eaten or drunk. Neither baking 
powder nor flour is eaten as such, but both are in- 
tended as components of breade The purpose of the 
statute requires that this broad meaning be given | 
the above term, unless the statute is to be materially 
crippled in its intended effect." 


In the course of its opinion the Court gave consideration to the 
construction of the National. Food and:Drugs Act, 34 Stat. %8, which con— 
tains provisions against adulteration and:imisbranding. ‘The term "food" 
in Section 6 is defined as. including "all'articles:used for food, drink, - 
confectionery, or condiment, by:man or other animals, whether ‘simple, 
mixed or compound." Section 8, dealing specifically with misbranding, 
iS made applicable "tor all drugs, or articles of food, or articles 
which enter into/ Composition or food.! “in Royal Baki ne Powder ca 
Co. Ve amerson, the manufacturer claimed that the State statute was 
modeled upon the National Food and Drug Act and that baking powder | . 
Pee embraced insthat Act only as to: Section 8 under the phrase "articles. ._ 
which enter into the. composition of foods" * In‘rejecting this argument, 
the court round support in o previous decision which involved the point 
-cusaabegend, and also in long contrinued administrative practice. In. 
Hipolite Hee Co. ve Unit d: Sthtes, 220 U.S. 45, preserved eggs have — 
been held to be within the general definition: of "food! in the Act a 
although such eggs are not of ‘themsélves food, or fit or intended: to. be. - 
used alone as food, but are designed for use with flour and.other. 9: .° 
articles in making cakes. The question as to. thé inclusion of gelatine 


10% © 
within the definition of "food" has beén Twled, upon by. the Secretary 
of Agriculture js follows: (Food Insp. Dece, No. 48.) .. oR 


"It is held that the products commonly added 

to foods in their preparation are properly classed 
as foods and come within the scope of the Food and 
Drugs Act." 


Baking powder was held not to cénstitute "food" under the 
Beetish Ssle of Food and Drugs Act of 1875. James ve Jones, 1.QeBe 
604 (1894); But is "article of food" under the Sale of Food and 
Drugs Act of 1899; Section 26, which includes flavoring matters and 
condimentse 15 Halsbury's L. Eng. 5, Note. 


Thus, under the liberal interpretation which has been applied 
to pure food legislation, baking powder may well be regarded as. fall- 
ing witnin the phrase "human and animal food" as used in the Executive 
Order. 


Qe Whether or not baking powder can be classed as "food" within 
the terms of the Executive Order of October 20th, it is certainly 
embraced within the term "all substances or preparations used for 
food or entering principally into the composition of food." 


It will be observed that the term "used for food" is the same 
as that which appears in Section 6 of the National Food and Drugs 
Act which has been applied as covering ingredients added to foods in 
their preparation. If the term had been "used as food", under a 
Narrow construction of the word "food", it might be construed to 
exclude articles not in a form suitable for numan consumption or not 
of hign nutritive value in themselves. but the term chosen is not 
only broad enough to include, under any.natural construction, all 
articles used for food purposes or entering into the manufacture of 
food, but it has been so construed in practice and has thereby 
acquired an interpretation which rests upon usage and general under— 
standing. 


All substances or »reparations "entering principally into 
the composition of food" are also embrnced. Baking powder is used 
for blending with food materials in order to produce the reaction 
Of "raising" dough. This is not only its princhkal but, it is under- 
Stood, its sole.uses No apparent reason exists for distorting this 
phraseology as though it read: "constituting the principal part of 
a food or food product." 


be Viewing the Executive’ Order in the light of its purpose, which 
is "to avoid conflicts in the administration" of the Agricultural 
Adjustment Act and the National Industrial Recovery Act, it is evi- 
dent that this purpose will be furthered by placing the formulation 


oe Ce) oe f 
Sas Wit. a 


and administration of codes relating to the baking powder ind 
under the same authority which deals with the manufacture of 
forms of human and animal fodd and substances aisha generally 
into the composition, of TODOS ie. uit alee die fs Beh) 


oe 
oa 
- . le 4 “ 4 M7 “ ¥ 
’ Dat oe me ate 4 . Mies «ry ¥ 4 é t - : - M4 
fous ‘ . : ete te a 


Dae sim ~~ ae 1 . om eal 
ap Sara, . Z : . 


Francis M. oe 
by Ate ath SEES y Brief and i aes. Section, 


- 2 " a 
te thie i. a Fee Pn Pose isk, uote. ee ao re 


ci ol | , ; oh igs Sa ae i) Dah | ryte 
: | ee 
} i it ee ey Hd e  y 
e fegt . i 
ua 
” 
‘ 
' TS % 
o , 
ry pe 3 
s 
+ ing? 
f gts die? 
sas vrs 6 
- . > 
qe J 
“uy : 
vs ' Ne 
. z Pat | 
Sarr aie 
' he a 
ra 3 a / s 
fs y 


109 


No. 5 


ee 


RIGHT TO TRIAL DE NOVO 


AFTER REVOCATION OF LICENSE 


A person whose license issued under Section 
8(3) of the Agricultural Adjustment 
Act has been revoked is not entitled 
to a trial de novo in the federal 
courts. , 


Opinion Section iiemorandum No. el 
Dated November 29, 1933. 
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a | November 29, 1933. 


MEMORANDUM ah ee 


In accordance with your recent Peabo I submit my opinion on the 
following: question: 


QUESTION AND OPINION 
Section 8 (3) of the Agricultural Adjustment Act, provides:- 


"The Secretary of Agriculture may suspend or revoke 
any such license, after due notice and opportunity 
for hearing, for violations of the terms or condi- 
tions thereof. Any order of the Secretary suspend- 
ing or revoking any such license shall be final if 
in accordance with law." 
tne question you propose is whether under this provision a 
licensee wnose license has been revoked is entitled to a trial de 
novo in the Federal gers It is my opinion that he is not so 
entitled. : 


SUMMARY OF DISCUSSIOW 


im The doctrine of the Ben Avon case, holding an appellant from 

admin mee determination entitled to an independent re- 
a2, lation of the evidence in the Court, is not applicable 
o tnis procedure. 


(a) ‘The Ben Avon case dealt with the rate-fixing order’ of 
a State Public Utilities Commission and involved State 
dae process, whereas this proceeding is a license revo- 
Cation involving Yederal due process, 


’ a 
or 
of 


Taee Bros. & Moornead v. U. S., dealing with rate- 
fixing by the Secretary of Agriculture, is contrary 
to the Ben Avon Case. 


II. Crowell v. Benson, holding that an appellant from an adminis 
trative proceeding may present new evidence for tne first time 
in court, is inapplicable to the present case. 


(a) fhe Crowell case relies on the judiciary aruLelLes Or tne 
Constitution which has rarely been used in the theory rai 
judicial review. 


(bd) . The Crowell case concerns itselr with a more cnaracteristi- 
cally judicial proceeding than tnat of license revocation. 


kA ey 


(c) "Jurisdictional facts" in the Crowoll use of the 
term will be difficult to find in the proceedings 
under Section 8 (3) of the Act. 


(d) The Courts are likely to insist upon an appellant 
from administrative determination-exhausting his 
edministrative remedy. This means presenting all 
nis evidence before the administrative body. 


DISCUSSIONS 


1. The doctrine of the Ben Avon case holding an appellant from 
administrative determination entitled to an independent re- 
examination of the evidence in the Court is not applicable 
to this procedure. 


(a) The Ben Avon case dealt with the rate-fixing order of 
the State Public Utilities Commission and involved State 
due process, whereas tnis proceeding is a license revo- 
cation involving Federal due process. 


The phrase "trial de novo" has been used in two connotations in 
recent cases dealing with administrative problems. One is exemplified 
by tae case of the Onio Valley Water Company v. Ben,Avon Borough; 
eol U. 5S. 542; 40 S. Ct. 583; wherein it is Said that the appellant, 
protesting the constitutionality of a rate-fixing order of a state 
regulatory commission, is entitled as a matter of due procéss toa , 
trial de novo in a court or judicial body. rial de novo, nowever, 
in tnat case, as well as in some cases following, also dealing with 
State Public Utility Commissions (Bluefield Water Yorks & Improvement 
Coe ve Public Service Comm. of W.-Va., 262 U. S. 679, 43 Sup. Ot. 670 
(1923); Ohio Utilities Co. v. Public Utilities Comm. of Ohio, 267 U.S. 
359, 45 Sup. Ot. 259 (1925), means simply the independent re-examination 
of the cvidence on the issue of confiscation by the Court to see whetner 
the Court itself would have reached the same determination. There are 
Some old cases dating back to the inception of the Interstate Commerce 
Commission wilcn regard the function of a Court on reviewing an ad- 
ministrative determination to be that of listening to new evidence, but 
those cases date back to an era when an appeal, from a determination of 
an adininistrative tribunal was regarded more as a collateral attack 
on the Co:mission itself than as an appellate review. The whole situ- 
ation Was Changed by Congressional grant of much broader powers to the 
porerstate Commerce Commission; and the innovation that the Ben Avon 
pee giade was in rulings of the Court (arising mainly in Interstate 
ee i ee had held that the function of the’ 
Commission's order and een ae fea Mer as i abies 6. He SUPPOE tae 

Oo’ re-examine the evidence from its'own 
vVlewpoint. 


So Tar as can be determined from the precedents in the field, 
the Ben Avon case has been limited to the precise issue of rate= 
fixing, which has always been thought of as a judicial function. It. 
must furthermore be emphasized that the Ben Avon case has no direct 
application to a Federal administrative tribunal. The only argument 
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that cen be made for its applicability is the fact that the due process 
clauses of the Sth. and 14th amendments have, with some significant ex- 
ceptions, received substantially the same interpretations, but this will 
probably not be the case here. = ° 


fixing by the Secretary of Agriculture, is contrary 
to the Ben Avon case. | 


It is significant to note that’ in- the casé of Tage Bros. & 
Moorhead v..U. S., 280 U. S. 420 (1930), where’ the Secretary of Agri- 
culture nad fixed the rates to be charged for certain stockyard services, 
the theory of appellate review made no reference whatsoever to the Ben 
Avon case 2nd its successors. 


"_-mere admission by an administrative tribunal 
of matters which, under tne rales of evidence 
applicable to judicial proceedings, would be 
deemed incompetent, or mere error in reasoning 
upon evidence adduced, does not invalidate an 
order mace by it. United States v. Abilene & 

. Southern Ry., 265 U. S. 274, 288; Northern 
Pecific Ry. Co. v. Department of Public Works, 
268 U. S. 39, 44. It has been settled in cases 
erising under the Interstate Commerce Act that 
if an order rests upon an erroneous rule of law, 
Interstate Commerce Commission v. Diffenbaugh, 
232 U. S. 42; or is based upon a finding made 
without evidence, Chicago Junction Case, 264 
U. S. 258, 263; or upon evidence which clearly 
does not support it, Interstate Commerce Comnis- 


sion v. Union Pacific 2. Re Co., 222 U. S. 541; 
lew Englend Divisions Case, 261 U. S. 184, 205; 
Colorado v. United States, 271 U. S. lod, 1663 


the order must be set aside. These rules are 
applicable also to suits arising under the 
Peckers and Stockyards Act." (At p. 442.) 


Tags Eros. & Moorhead ve Ue. S. would in itself seem to be a 
complete answer to whatever applicability the Ben Avon case might 
have in the situation like the present, because there in a Federal 
rate-fixing case the doctrine of the Ben Avon case Was ignored. Tne 
Ben Avon doctrine, on its initial appearance, received a great deal 
of criticis: at the hands of legal theorists and it may be that the 
Supreme Court will not be over-anxious to stress this form of limi- 
tation of administrative action. Further arguments may be derived 
by implication from the next point, wherein it will be sought to 
point out that the case of Crowell: v.. Benson is likewise inappli- 


Cable. 
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II. Crowell v. Benson, holding that:an appellant from an adminis- 
trative proceeding ‘may present new evidence for the first time 
in court, is inapplicable to the present case. 


(a) The Crowell case ralies on the judiciary article of the 
Constitution wnich has rarely been used in the theory of 
judicial review. 


The Crowell case, 285 U. S. 22; 52 S. Ct. 285 involved a trial 
in the Workmen's Compensation tribunal set up by the Longshoreman's 
and Harbor Vorkers' Compensation Act and the Court held that on the-: 
fundamental jurisdictional issues of whether the accident took place — 
witnin navigable waters of the United States and whether an employer- 
employee relationship existed, the defendant employer was entitled to 
a trial de novo in the Federal courts. Trial de novo in the Crowell 
case definitely meant the introduction of new evidence before the court, 
Whereas, aS pointed out, in the Ben Avon case it had meant a re-exami- 
nation of evidence already proffered. 


It is my opinion that the Crowell case revolves around the inter-— 
process clause. Thus the majority opinion at page 49 states that the 
contention under Article 3 "presents a distinct question." It also 
meticulously disposes of the due process objections before coming to 
the issues with which its application of Article 3 is concerned. Cer-— 
tain remarks on pages 56 and 61 may indicate that the court was not 
entirely clear as to whether it was resting the case on the judiciary 
article alone, but the whole tenor of the majority opinion seems to 
indicate that that was the main anchor of the judgment. That the 
fourta point in Mr. Justice Brandeis! dissent was devoted to disposing 
oz tne due process argument may be explained either as an instance of 
historical scholarship or as due to a feeling on his part that the due 
process end judicial power arguments merge. 


That the Crowell case is based on the judiciary clause and not on 
due process is a point of more than theoretical significance. It’ 
means baat in the only situation where new evidence has been allowed 
On review, this has been primarily by virtue of the fact that the 
Sovereignty of the courts was being impingad upon by administrative 
action end not on the theory that the litigant before the Commission 
was being deprived of due process. Mr. Justice Hughes! fear in | 
Crowell v. Benson was that of a bureaucratic usurpation of power 
wnere Congress had intended no such power to be conferred. 


Q the Jurisdictional issues of fact which ought to be litigated 

6 novo, are described by Chief Justice Hughes as constitutional, 
fundamental and pivotal to the operation of the statute. As far as 
Tundamentality is concerned, it is apparent that the Supreme Court 
considered the navigable waters and the relationship of employer- 
employee the two most important factors under the Act. The issue of 
seen navigable waters were involved is therefore reviewable de novo 

ecause a distinct constitutional permissive grant ef jurisdiction 
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over admiralty has been conferred upon the courts by the judiciary 
Clause. Tie case for ‘the 'employerremployee relationship as a similar 

issue is not so clear because there the constitutional basis of juris- 
= diction exists in the fact that ‘if an employer-employee relationship 
~-Gid not c»ist, the whole enactment would be declared unconstitutional 
on due process grounds. In snort, the employer-employee relationship 

1s a coustitutional jurisdictional fact in the sense that its presence 
Gives wider range to Congressional power wnich would be more restricted 
ee tt, tae relationship did not exist. 


: tnere:are further theoretical perversities in the viewpoint of 
the Court in the Crowell case which it is not within the scope of this 

: brieI memorandum to enter into. For the present, it may be stated 

: that tne doctrine of Crowell and Benson may very well not be slated for 
judicial expansion and is therefore probably not going to be applied 

to tne section of the Act here being considered. For one thing, except 
for a dissent’ by. Mr.. Justice Brewer. in.tne Ju Toy case, 198 U. S. 253, 
275, 25 Sup. Ct. 644, 647 (1904) the judiciary article nad been revived 
Zor tne first.time since the case of hurray's Lessee ve Hoboken Land & 
Improvement Co.,18 How. 272 (1855). In a Situation analogous. to tne 
present, the fact that theoretical complications, of a type with waica 
the courts have no adequate conceptual apparatus for dealing, are 
raised bi the Crowell case may be ample reason.why further use of it 
will be vestricted. 


(bd) The Crowell,.case concerns itself with a more character- 
istically judicial proceeding than that of license revo-. 
cation, 


The doctrine of trial de novo, both in its Ben Avon and Crowell 
Vv. Beison formulation, has arisen in controversies more characteristi- 
Cally judicial than that which is. envisaged under the Act. Rate- 
fixing nas been the arch type of administrative entry into spheres 
hitherto recognized ‘as judicial, and has tnerefore provoked extreme 
judicial surveillance. Workmen's Compensation has also been an effort 
to relieve the courts of a burden. Such a situation is not character- 
istic o: either the granting of licenses or their revocation. Even in 
the spncre of Workmen's Compensation the Supreme. Court has snown no 
Particular eagerness to extend the Crowell v. Benson doctrine. Thus 
in tne case of Dahlstrom Metallic Door Co., 284.0. S. 594, 52 Sup. Ct. 
BOs, (1952), aff'g. 256 7. Ye 199, 176 N.E. 141, the Supreme Court: held 
that finality could be given to a State Compensation Commission's 
award of damages without denying due process. No provision at all for 
judicial review was contemplated in the New York statute and yet the 
court passed on the case without even writing a formal opinion. “Inei} 
dentally, it may be said that this case, involving as it does State 
due process with respect to a Compensation Commission's award, is. 
another argument for the hypothesis that tne Ben Avon case ae not 
receive further extension at the hands of the Supreme Court. 
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Tne op pinion of Crowell. ve Benson itself distinguishes between 
cases in which: private rights are in in controversy, which are tradi- 
tionally tne most characteristically judicial proceedings, and those 
which arise between the Government and persons subject to its author- 
ity in connection with. the performance of the constitutional functions 
of exccutive or legislative departme: nts. Crowell v. Benson does not 
purport to extend to the latter. type of case. The court refers to 
this distinction as made in furray's Lessee v. Hoboken Land & Improve- 
ment Co., 18 How. 272 quoting the opinion in that case to the effect 
that "The mode of determining matters of. this class is completely 
within Congressional control. Congress may..reserve to itself the 
power to cecide, may delegate that powge to: executive officers, or 
may. commit it to judicial tribunals." The court then proceeds as -. = 
follows: "Familiar illustrations of administrative agencies created © 
for tre determination of such matters are found in connection with the 
exercise of the Congressional power as to interstate and foreign 
commerce, taxation, immigration, the public lands, public health, the 
facilities of the Post Office, pensions, an Pome as to Veterans." 


Thespresentlenes is. one arising Se tie: Gorerinemn and 
persons: subject to its authority in connection with. the performance 
of constitutional functions, to wit, the regulation of interstate | 
comierce and exercise of the credit powers of the Federal Government. 
It is certainly not a controversy between private persons. The dis- 
tinction which the Murray's Lessee opinion.draws is not. internally 
coherent but if it obtains at all it. serves. to distinguish Crowell Vv. 
Benson from the instant case. ; 
(c) "Jurisdictional facts," in the Crowell use of..the term, 

will be difficult to findin the. “proceedings under 
Section.8 (3) of the Act. 


Another major diffieuley will be found in the question of wnat 
it is. that can be pointed out as a jurisdictional fact. The fundamen- 
tal constitutional basis of the Agricultural Adjustment Act is the 
interstate commerce power and the credit power. It will probably be 
exceedingly difficult for litigants to conceive of evidentiary issues 
under eivtner power which the court will consider in the same way as 
it did tne spatial problem of where the injury occurred and the 
factual problem of the existence of the cmployer-employee. relation-= 
Snip. ‘ue issue that is to be presented to the Federal Court must 


‘Oh 


be one of. fact upon. which, competing evidence is present and it is 

Sapa Wal 

Suspected tnat the evidentiary issues under the interstate commerce 
+ by My feeise fal ha abelss 

power anc tne credit: power will usuall y be resolved, so that the 


whole. cuestion remaining is. one of law or, panties a question what 
inferences. can be draw from establisned facts Where the stage is 
not: set “or the introduction of. new evidence on.a fundamental, con— 
stitutional and jurisdictional iss sue,. the Fee sep: of Crowell v.. 
Benson is not likely to be extended. ) ee 
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Purthermore, as far as raising an argument analogous to the 


" employer-emplayee argument of the Crowell case is coiucerned, it should 
be rendered that the due process clause was relied on in that case in 


its substantive aspect and not in its procedural aspect. Therefore, 
to produce a relationship of equal significance under the license pro- 
visions of the Act, it will be necessary for the appellant to present 
a line of cases in which it had been held that the exercise of admin- 
_ power was only justified by virtue of a peculiar relation- 
ship. 


(ad) The Courts are likely to insist upon an appellant 
from administrative determination exhausting his 
administrative remedy. This means presenting all 
his evidence before the administrative body. 


Another consideration which will become increasingly important 
with the expanding tide of government interference in private affairs, 
is that courts are quite likely to resent being swamped by new evidence 
Which has been withheld from the administrative tribunal, very often 
merely for dilatory purposes. There have been several indications of 
Such an attitude in the past and this attitude is likely to be accen- 
tuated. 


Thus, in Cincinnati, New Orleans, and Texas Pacific Ry. Co., 162 


‘U. S. 184, 196, 15 Sup. Gt. 700, 705 (1896); Manufacturer's Ry. Co. v. 


He 5., 246 U. S. 457, 490, 38 Sup. Ct. 383, 392 (1918), the appellant 
Was subjected to verbal censure by the Supreme Court. In other cases 
the fact that the appellant lost its case was probably due to his tar- 
diness in pre. See Bartlett v. Kane, 16 How. 263 (1853); U. S. v. Sing 
Tuck, 194 U. S. 161, 24 Sup. Ct. 621 (1904). Even where the appellant 
presents his new evidence in perfect good faitn, a court oppressed by 
overmuch business is quite likely to remit the evidence back to the 
administrative tribunal to have it summed up. (Cf. Federal Trade Comm. 
v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. “210 (1923); Hankin, 
Conclusiveness of the Federal Trade Commission's Findings as to Facts 
(1925) 23 Mich. L. Rev. 233, 245 et seqe; Chicago, Milwaukee & St. Paul 


Ry. Co. v. Tompkins, 176 U. S. 167, 20 Sup. Ct. 336 (1900); Lincoln Gas 


and Electric Light Co. v. City of Lincoln, 223 U. S. 349, 32 Sup, Ct. 


meet (1912) Such a procedure is is mandatory in recapture evaluation pro- 
ceedings before the Interstate Commerce Commission. Los Angeles & 
Mma Rk, Co. ve U. S., 4 7. (2d) 736 (S,D.Calif. 1925) 


There is another connection in which the doctrine of exhaustion 
of administrative remedies can arise. Specifically, it may be argued 
that the question of whether the administrative body has been keeping 
within its appropriate jurisdictional sphere should have arisen in the 
stage of granting the license. The courts may well be averse to con- 
Sidering it for the first time upon revocation, particularly if the 
parties to the license have been allowed complete opportunity to be 
heard to object to its granting, If interstate commerce existed for 
the purpose of granting a license, it is probably there for the pur- 
pose of revoking it. 
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‘It is therefore my conclusion that no: nar ste 
mitted to be interpolated for tne.first time in a co and 
court in reviewing the action of the Secretary of Agricultu 
pending a license, will limit itself to tne inquiry of whethe 
was any evidence in tne record to justify his action. 


Francis M. Shea, ni 
Chief of Brief and Opinion Secti 
Legal Division. 
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Now-28 


EFFECT OF LICENSES ON PRE- 


EXISTING CONTRACTS OF MUNICIPAL AGENCIES. 


In view of the doctrine of the immunity of Govern- 


ment instrumentalities, it would be unsafe 

to insist that a license issued under 

Section 8(3) supersedes the prior contracts 
of a municipal general hospital and detention 
nome. 


Opinion Section Memorandum No. 22 
Dated November 29, 1933. 
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November 29, 193%, 
MEMORANDUM TO DR. CLYDE L. KING 


You have referred to me for my opinion a specific factual situa- 
tion which involves the whole legal problem of the effect of marketing 
agreement and licensing provisions under the Agricultural Adjustment 
Act on pre-existing governmental contracts. The general question pre- 
sents very serious policy and legal problems which will take some time 
to work out in all their complexity and I, therefore, limit myself to 
a preliminary memorandum on the facts you have presented. Because of 
the complicated nature of the problems raised under both state and 
federal law, this preliminary memorandum cannot be offered'as a dog- 
matic statement but is offered as a tentative series of suggestions 
which will probably be confirmed in the more complete memorandum that - 
I shall shortly submit. | | ae 


- The specific cases presented involve contracts for the delivery 
of milk to the General Hospital, owned and operated by the city of 
Knoxville, and the Detention Home, presumably also owned and operated 
by the city. The General Hospital and, if my assumption be correct, 
the Detention Home are, therefore, municipal agencies and the general 
legal problem isthe extent to which the federal government can impose 
a burden interfering with the operation of such agencies. The majority 
of the cases on federal interference with the operation of municipal 
agencies (it must be understood that municipal agencies are considered 
state instrumentalities) have arisen in the field of taxation. . The 
rule.used to be quite rigorously adhered to that the federal government 
could not tax any state instrumentality, and has been stated as an 
absolute rule permitting of no deviation once it is determined that an 
instrumentality is actually involved... Indian Motorcycle Co. v. U.S. 


one under the Constitution of the United States, was entitled to un- 
impeded exercise. Parenthetically it may be remarked that there are 
indications that the Supreme Court has departed.from this absolutist 
rule and that it will condescend to hear evidence on the issue of the 
heaviness of the burden imposed on the state instrumentality -- it 

has even indicated its unwillingness to take judicial notice of the 

extent of such interference. ‘Willcuts v.: Bunn, 282 U. S..216, SL Sup. 
Meeameoe 3, 8 a 4 jer 


Under the Agricultural Adjustment Act. it: may be argued that the 
power to license is the power to destroy. To be sure, it is not the 
state that is being licensed but private contractors with the state. 
However; it has been held that the incidence of a tax on thé private 
party dealing with the*state instrumentality made the tax ‘nore tne. 
less a burden‘on suéh:state instrumentality if it -tended’to burden the 
functioning of the state. U.S. v..King Co., Wash., 281 Fed. 686 | | 
(CCA 9th..1922);: Panhandle Oil Co. ve. Knox,077 Us. S» 218 (1928).° If the 


122 


state is compelled under the present circumstances to pay an increased 
price for the milk it requires, it may not be able to perform its other 
responsibilities -in connection with the General Hospital and the Deten- 
tion Home. Besides this, a strain will be imposed upon its general 
revenue structure which, in tne: present precarious situation is many 
ercise of state functions. Zven if the enforced increase in price 
schedule. were not. to have this undesirable effect, the reasoning of 

the courts would still be unaffected, because they will not be im- — 
pressed by the measure of the tax before them or the extent of the dis- 
ruption caused by the enforcement: of specific license provisions. as 
they. will be by the. possibility: that the federal taxing power or the , 
federal licensing power ‘may, at some: time in the furture, be carried, to 
the. extreme: where it shes ba eumlreky the state. 


CLAet ony, however, the soaee st ‘have had’ to: ‘face the ‘problem of. 
state governments engaging in businesses which compete with private. 
activities and arrogating to themselves functions of a distinctly -com=~ 
mercial nature. Thus South Carolina decided that as a mode of con- 
trolling the traffic in liquor it would establish a state liquor dis- 
pensary. It was held that the federal ‘government could impose a tax he) 
on the business. South Carolina v.‘U. 5.,199 U.S. AS” (1905). “Thea 
was the predecessor of a line‘of cases “which Have established the 
distinction, for.taxation and other purposes, between the governmental 
and the proprietary or quas si-private activities of a state. The hold-. : 
ings have been’ to.the effect that ‘proprietary activities of a state 
may’ be taxed. by. the federal government, whereas strictly governmental 
aus Fe Ry therefrom. se 


The, major: scource of difficulty nas been a problem of aermnsenens 
"Proprietary" and "governmental" may have, in “connection with the doc- 
trine of non-interference with coordinate governmental instrumentalities, 
an entirely different significance than they have in other fields. of the 
lawe The distinction bétween proprietary and governmental has been 
mostly elaborated in cases dealing with the. contracted or tort liability 
of municipal or state. agencies. If-we are to assume that these two 
terms have the same meaning in the field of constitutional law as. they 
do in the field of :tort law,-I think it can hardly be doubted that both 
the General Hospital and the Detention Home would be ' considered govern- 
mental activities. Jones v. District of Columbia, 279° Ped. 188 (App. . 
D. C..1922:)..:.This,' of course,-is subject to a: check-up against the. a 
local law involved.: In this: case, for ‘instance, it would be ‘desirable 
to investigate: the Tennessee law to see whether it has diverged in this 
particular-from the general: rule which, as I have stated, would place 
hospitals: and jails in the category of "zovernmental"’ instrumentalities. 
Divergencies are to be found from jurisdiction to jurisdiction and very 
often rather subtle distinctions nave to be made. Thus, a water—works 
system would. be considered proprietary even where the description is 
employed to exempt it from féderal taxation, if its function be to dis- 
pense ,water to the members of the “community. Blair v. Byers,35 F. (2d) 
326 (CCA 8th 1929); ef; Los Angeles’ Gas & Hlectric tric Corp. ,251 U. Siege 
(1919); but-cf. As T. dJergens Trust v. Commissioner of Internal Revue 
61 F..,(2d):92 (COCA 9th 1932). If, however, its functions be to provide — 

a supply of. water for. fire’. fighting. purposes,” it ‘is deemed governmental. 
ieteeie” ve Mitchell, :299 Fed. 612-(D. Mass, 1924). Holdings exist in the 
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lower federal courts, with respect to the specific issue of federal 
taxation, that ferries are governmental instrumentalities and, therefore, 
tax exempt’ (U. S. v. King Co., Wash. 281 Fed. 686 (CCA 9th 1922)) and 

the same has been said for street railway systems. Frey v.. Woodworth, 
Pe (ed) 725 (B.D.Mich.§.D.1924).. The supply of electricity is a 
proprietary activity (Maunee Valley Electric Co. ve Schlesinger, 53 F. 
(2a) 318 (S.D. Ohio E.D. 1928))ief. Los Angeles Gas & Electric Corp. 

251 U. S. 32 (1919), as are also the supply of liquor above mentioned 
(South Carolina v. U. S., supra), the activities of a city housing 


ee 


corporation (Garden Homes Co. v. Commissioner of Internal Revenue 
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64 F. (2d) 593 (CCA 7th 1933), and the business of a state bank (State 
Se North Dakota v. Olson,33 F. (2a) 848 (CCA 8th 1929).. No decided 
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Case exists in the field of federal interference with a state instru- 
mentality which comes closer than those just enumerated to the situa- 
tion of the Knoxville General Hospital or Detention Home. It nas been 
suggested that whether an activity is governmental will be determined 
by deciding whether it is an exercise of the police power of the state. 
Jones v. District of Columbia, 279 Fed. 188 (App. D. G. 1922). The 
invalidity of ‘this suggéstion will be apparent from the South Carolina 
v. U. S. case above cited, where it was decided that a business ob- 
viously intended as a measure of control was in effect a proprietary 
activity and could be taxed as such (at p. 453). It will be difficult 
to remove completely from any business that a state enters upon the 
notion that it is to some extent exercising its police power by en- 
gazing tnerein. 


It has been decided that for purposes of state taxation a 
veterans! hospital is a federal governmental instrumentality and, 
therefore, tax exempt. Panhandle Oil Co. ve Knox,277 U. S. els (1928). 
It has also been decided that a retired veterans! home is a federal 
instrumentality so that the Governor thereof cannot be held penally 
liable for violating a state statute regulating the use of oleomar- 
garine. Ohio v. Thomas,173 ¥. S. 276 (1899). If the assumption were 
correct that parity of reasoning prevails between state and federal 
instrumentalities, to-wit, that wnat is held an interference With a 
federal instrumentality if done by the state government, would be 
considered an interference with the state government if done by the 
federal government, and vice versa, (see Stone J, dissenting in 
Missouri v. Gehner,281 U. S. 313, 328 (1930)), then the Knoxville 
General Hospital snould be considered a governmental instrumentality. 
The suggestion has, however, been advanced that sucn parity of rea- 
soning does not prevail. State of Alabama v. U. S.,38 F. (2d) 897 
(Ct. Cl. 1930). This contention is based on the fact that the 
federal government is a government of delegated and enumerated 
powers, whereas the state government is a government of reserved 
powers, From this it nas been concluded that every activity of the 
federal governinent is necessarily sovernmental and that the distinc- 
tion between "proprietar;" and "governmental" is relevant only in 
the case of state operations. Tnis theory proceeds on the assump- 
tion tnat tne federal government's activities will be narrowly con- 
fined and strictly responsive to the powers conferred in the Consti- 
hation. As a matter of fact, it is’ quite conceivable that the 
federal government will engage in commercial activities aardly 
distinguishable from those the state has engaged in in tne past. The 
theoretical viewpoint advanced by the Court of Claims may still, 
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Nowy 


CONSTRUCTION OF PHRASE "NOT IN CONFLICT 
WITH EXISTING ACTS OF CONGRESS" IN SECTION 8(3) 


OF THE AGRICULTURAL ADJUSTMENT ACT 


The phrase "not in’ conflict with existing acts of 
Congress" as used in Section 8(3) of the 
Agricultural Adjustment Act does not pro- 
hibit the inclusion, in licenses issued 
thereunder, of limitations upon marketing 
and prices, on the ground that such limi- 
tations constitute violations of the anti- 
trust laws. 


Opinion Section Memorandum No. 31 
Dated December 5, 1933. 
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December 5, 1933. 


MEMORANDUM TO MR. McHUGH 


In reply to your inquiry of October 18, I submit my opinion on 
the following question: 


NE YE at QUESTION 


Does the phrase "not in conflict with existing Acts of Congress" 
appearing in Section 8(3) of the Agricultural Adjustment Act involve 
such restrictions on the terms which may.be included in licenses that 
those provisions in licenses which impose limitations upon marketing 
and fix prices are invalid because they violate the Anti-Trust Laws?. 


OPINION. 


It is my opinion that licenses are not so restricted in the 
terms by reference to the phrase in question for the following reasons: 


First: It appears that the several anti-trust laws do not apply 
to acts of sovereignty. BER helen MOR 


Second: Though the anti-trust laws be applicable to the acts of 
sovereignty, under. the "rule of reason" which is used in interpreting 
these laws, the license provisions in question would not violate them. 


Third: .The fact that Congress intended as one of the uses of 
licenses under Section.8 (3) the implementing of agreements under 
Section 8.(2)', which agreements. are expressly freed from the operations 
of anti-trust laws, makes it clear that licenses were not intended to be 
restricted in their terms by these laws. 


ii 

Section 1. of the Sherman Act ‘reads: . "Every contract, combina- 
tion in the form of trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or with foreign nations, 
is declared to be illegal. Every person who.shall make any such con- 
tract or engage in any such combination or conspiracy, shall be deemed 
guilty of a-misdemeanor, and, on conviction théreof, shall be punished 
by fine not exceding $5,000, or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of the cours". (July 23 
e920, c. 647%y:sece 1, 26: Stat. 209, 15:U.8. Code %.) 


Section 2: of the Act reads: "very person who shall monopolize, 
or attempt to monopolize, or. combine or conspire with any other person 
or persons, to monopolize any part of the trade or commerce among the 
Several States, or with foreign nations, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by fine not 
exceeding $5,000, :or by imprisonment not-exceeding one year, or by both 
Said punishments, in. the discretion of the’court. CJulyeey 1890 (ec. 647, 
Bee. 2, 26 Stat. 209, 15 U.S. Code 2.) 
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These two: sections, which are complementary (see Standard Oil 
Company vs; IMited States, Bel Vise 1; 160 (1911)).apply to combinations 
or contracts entered into by any "person"; a term which is defined in 
Section 7, Title 15 U.S..Code, as follows: "The word 'person! or 
'persons!, wherever used in Sections 1, 2, 3 or 15 of this chapter 
shall..be. deemed to eee corporations and associations existing under 
or authorized by the laws of either the United States, the laws of any 
of the Territories, the laws of any State, or the laws of any foreign 
country. (July 2, 1890, c. 647, sec. 8, 26 Stat. 210)". The same 
definition of "persons" is found in’Section 12, Title 5, U.S. Code, 
where the term.is defined for. the purposes of the Clayton Act. 


The phrase "corporations and associations existing under or 
authorized by the laws of either the United States... the laws of any 
state... "does not include commissions and agencies set up by the 
sovereignty to carry out a statutory regulation. Lowenstein v. Evans, 
69 Fed. 908 (1895). In that case, where the state of South Carolina 
had passed a law creating a liquor monopoly to be owned by the State 
and an action had been brought oBtota itiunder se Sherman Act, the 
court stated. at page 911: 


"Now, the question to be decided was not as to the 
constitutionality of the action;,...but whether, in. declaring 
and asserting this monopoly in herself, the state comes with- 

_ in the provisions of the Act of Congress of 1890...the sec-— 
«tion of the Act of 1890, sued upon, gives a right: of action 
for any injury by any other person or corporation. . The state 
is not a corporation. <A corporation is a creature ofthe 
sovereign power deriving its rights from its creator. The 
‘State is a sovereign having no derivative powers, exercising 
its. sovereignty by definite right...nor can it be said that. 
the state is a person in the sense of this Act.". 


Not only does one find that the Anti-trust Laws have been 
specifically held not to apply to a state but when the United States 
Supreme Court undertook to consider a state pilotage monopoly created 
in interstate commerce,.the court could find no added argument against 
the validity of such. Act in’ the Anti-trust Laws. It in effect treated 
these laws as a nullity where applied to the sovereign action of a 

State... Olsen v. Smith, 195 U.S. 332, 344, 25 Sup. Ct. 526 (1904) 


The forteyaaes quotation is token from pege SAG of che ae 


"The contention that by the obenteb, the commission 
pilots have a monopoly of the business, and: by combina— 
tions among themselves exclude all others from rendering . 
piloting services, is also a dental of the authority of 
the state to regulate. Since if the state has the power 

. to regulate, ad in so doing ‘can appoint - ‘and commission - 
those. who. are to perform piloting Serv HORS st it must fol- 
low that no monopoly or combination in a'legal.sense, 
.Can arise from the fact that the duly cutununous agents 
of the state are alone allowed to perform: the duties 
devolving upon them by law," 
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In Kansas City, Southern Railway Company vs Lusk, 234 Fed. 704, 
C.C.A. 8th (1915), the court held in receivership a railroad system which, 
it was contended, constituted a monopoly in violation of the anti-trust 
laws. The court, through its receiver, was operating this monopolistic 
system. In reply to the contention that this violated the federal and 
State anti-trust laws, the court stated on page 706, 


"Moreover, the District Court took possession of the 
Frisco System through its receivers for a specific purpose. 
The whole system belonged to the Frisco. The court violated 
no anti-trust law of the United States or Missouri in taking 
possession of or in operating the Frisco System, as a ref- 
erence to these laws will clearly show." 


It is thus apparent that acts of sovereignty are not treated as 
in violation of the federal anti-trust laws. 


rl 


The combinations to which Section 1 of the Sherman Anti-trust 
Law quoted above apply have been limited by what is known as the "rule 
of reason". Since the Standard Oil Company case in 1910, this rule has 
been frequently repeated by the courts. It was specifically called upon 
in the recent case of Appalachian Coals, Inc., v. United States, 288 
U.S. 344 (1933), where 73% of the coal producers in the Appalachian re- 
gion had formed a single selling agency. This had been done to avoid 
the evil effects of competition wnich had ruined the industry. The 
court upheld this combination in view of the commercial disorganiza- 
tion of the coal industry. It discovered that this combination carried 
with’it no monopolistic menace and, therefore, it was not against the 
public policy which is used in interpreting the Anti-trust Laws. 


Similarly, the licensing provision of section 8 (3) of the Agri- 
cultural Adjustment Act carries with it no monopolistic menace, By 
monopolistic menace is meant the unification of control in the hands of 
afew. The court explained the point of view as follows: 


"A cooperative enterprise, otherwise free from 
objection, which carries with it no monopolistic menace, 
is not to be condemned as an undue restraint merely be- 
cause it may effect a change in market conditions, where 
the change would be in mitigation of recognized evils and 
would not impair, but rather foster, fair competitive 
opportunities. Voluntary action to rescue and preserve 
these opportunities, and thus to aid in relieving a de- 
pressed industry and in reviving commerce by placing 
competition upon a sounder basis, may be more efficacious 
than an attempt to provide remedies through legal pro- 
cesses. The fact that the correction of abuses may tend 
to stabilize a business, or to produce fairer price 
levels, does not mean that the abuses should go uncor- 
rected or that cooperative endeavor to correct them 
necessarily constitutes an unreasonable restraint of 
trade. The intelligent conduct of commerce through the 
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acquisition of full information of al relevant facts may 
properly be sought by. ‘cooperation ‘of ‘those engaged in 
trade, although stabilization of trade and more reasona-. 
ble prices may be the result. Maplé Flooring Association 
v. United States, supra; Cement Manufacturers Association. 
v. United States, 268 U.S. 588, 604. Putting an end to 
injurious practices, and the consequent improvement of 
the competitive position of a group of producers, is not 
a léss worthy aim and may be entirely consonant with the 
publi¢ interest, where the group must still meet effec- 
tive competition in a fair market.and neither seeks nor 
is able. to effect a domination of prices. 


neets ions cited in pte of a contrary view were 

addressed to very different circumstances from those 
presented here. They dealt wita combinations which on 
the particular facts were found to impose unreasonable 
restraints through the suppression of competition, and 
in actual operation had that effect. American Column 

& Lumber Co. v. United States, 257 U.S. 377; United 

_ States ve American Linseed Ojl Co., 262 U.S. S71. Com- 
pare Maple Flooring Association v. U vs United States, supra, 
at pp. 579-582. In Addyston Pipe & Steel Co. v. United 
States, 175 U.S. 211, tne combination was effected by 
those who were in a position to deprive, and who sought 
to deprive, .the public in a large territory of the ad- 
ventages of fair competition, and was for the actual 
purpose, and had the result, of ennancing prices,—- 
which in.fact had been unreasonably increased." 


It is evident that the Court does not object to an increase in 
prices, if there is no cenger that the public will be over-charged, for 
the question the court is interested in is "not simply whether the 
parties have.restrained competition between themselves, but as to the 
nature and effect of that restraint". (Id., at 377) The Supreme 
Court had taken this position in Nash v. United States, 229 U.S. 373 
(1913) where Mr. Justice Holmes, referring to the two cases of Standard 
Oil Co. v. United States, 221 U.S. 1 (1910) and United States v. Ameri- 
can Tobacco Co., 221 U.S. 106 (1911), said: "Those cases may be taken 
to have established that only such contracts and combinations are within 
the act, which by reason of intent or inherent nature to the contem— 
plated acts, prejudices the public interests by unduly restricting com- 
petition or unduly obstructing the course of trade". (Id., at 376.) 


Sirice it is the public interest which looms large when the court 
investigates violations of the Anti-trust Laws, the fact that the Agri- 
cultural Adjustment Act by Section 2 (2) undertakes to protect the con- 
sumer's interest and prevent unreasonably high prices, should free those 
terms in the licenses issued under the Act ‘which fix prices from the 
Stigma of illegality. Looking to the Appalachian Coal case, supra, one 
finds that the court has decided that the public is not prejudiced by a 
Scheme of marketing control which is ‘entered ‘into ‘to prevent destructive 
compe tition, though prices be raised. The parallel between this scheme 
and that which is proposed to be carried out by licenses is striking; 
both are devices by which destructive competition in an ee ea is to 


be remedied end in both the public is protected against unreasonably i 
high privces+ ee oF . os 3 | a 


Another method of reaching the same conclusion as to the valid- 
ity of these license. proyisions is tolinvestigate another form of the 
“yulé of reason". When the "rulé’ of reason" first appeared in the 
Standard Oil case, supra, and the American Tobacco case, supra, the 
court decided ‘that the words of Section }of the Sherman Act could not 
be read literally because any contract in.effect restrains trade. It, 
therefore, proposed to use Section 2 of the Sherman Act; as a means of 
interpreting Section 1 and decided that a combination in restraint of 
trade must be a combination which does or attempts to monopolize. Its 
own words will be found on pages 60 and 61 of the Standard Oil case. 
The following is a quotation therefrom: "in other words, having by 
the first section forbidden all means of monopolization of trade, that 
is, unduly restricting it by means of any contract, combination, etc.; 
the second section seeks, if possible, to make the prohibition of the 
Act all the more complete.and perfect by repressing all attempts to 
reach the end prohibited by the first section, tnat is restraints of 
trade, by any attempt to monopolize, or monopolize control". 


The court proposed to follow the method of interpretation it had 
set out by requiring that there be an inteat to monopolize. In United 
States v. St. Louis Terminal Co., 224 Usd. 383 (1912), there .was pre- 
sented to the court the following situation: the Terminal Company — 
controlled all the facilities by which a railroad might enter the heart 
of St. Louis, yet not every railroad was permitted to become a member - 
of that company. The court found that tne mere unification and control 
was not to be condemned butthe fact that the Terminal Company excluded 
some railroads from its membership showed an intent to monopolize which 
was .illegal. Its decree permitted the company to retain its. complete 
control if it would permit all railroads to become members on equal ~ 
terms. On page 394 of the opinion it expresses its position as follows: 
"34 is not contended that the unification of the Terminal facilities of 
a great city where many railroad systems center is, under all circum- - 
stances and conditions a combination in restraint of trade or commerce. 
Whether it is a facility in aid of interested commerce or an unreason- 
able restraint forbidden by the Act of Congress...will depend upon the 
intent to be inferred". In licensing under the terms of the Agricul- 
tural Adjustment Act there is no jntent to create a monopoly. In fact 
there is an attempt to protect weaker companies from destructive compe- 
tition, so that ultimately more companies will be in the field. In 
Nash v. United States, supra, the practice of driving out competitors 
by under-selling was found condemned by the Anti-trust laws. Lacking 
an intent to monopolize the licensing provisions should be valid, The 
mere fact that the prices are uniform has been found not be evidence of 
an intent to monopolize. United States v. U.S. Steel Corp., 251 U.S. 
A417 (1920), and United States v- International Harvester Co., SrA Ua os 


United States v- Internationa’ © 
693 (1927). 


Thus, it will be seen that 4t is not sufficient to constitute a 
violation, unless the combination unduly restricts competition and 
obstructs the course of trade. It cannot be said that such an Act as 
the Agricultural Adjustment Act whose purpose as stated in the declara- 
tion of emergency, is to eliminate the competition which arises from a 


ae. 


disorderly exchange of commodities and low prices, the effects of which 
are to obstruct the normal currents of commerce in such commodities, 
Would violate the anti-trust laws nor that any license which had as its 
purpose the return of orderly competition and not the creation of a 
monopoly, would be either an undue restriction of competition or-an, ob- 
struction of the course of trade. ee 


Where. the government in an effort to carry on the Great War and 
to achieve an orderly distribution of food products required that.-a. 
clause which on its face violated the anti-trust laws, be placed in a 
contract, it was held that such clause was no longer a violation of these 
laws. -Fosburgh v. California and Hawaiian Sugar Refining Go:,, 291 Fed. 
29 (C.C.A..9th, 1923). | . . 


» 


TIL 


| Interpreting Section 8 (3) in the light of the fact that Section 8 
(2) frees marketing agreements from the restrictions of the anti-trust 
laws one is led to ‘the conclusion that. Congress did not intend licenses 
to be more closely restricted in operation. It appears in the House 
Report, Seventy-third Congress, first session, Report Number 6 (March 20, 
1933), which was presented by the Committee on Agriculture in reporting 
HR 3835, the original form of the Agricult-.val Adjustment Act which con- 
tained the licensing section as it appears now, that one of the purposes 
of the licensing section was to aid the Secretary of Agriculture in 
effectuating marketing agreements (see page 4 in the Report). The means 
of supporting marketing agreements by licenses is to put those who have 
not yet entered into a marketing agreement in the same position as those 
who have. If it were otherwise and if those who had not entered into 
the agreement were given the competitive advantage of selling at what- 
ever price they might choose and purchasing at such prices as they might 
desire, then the licensing provisions would be wnolly ineffective as a 
_means of upholding marketing agreements. It follows that licenses must 
contain terms and conditions as onerous as the marketing agreements and 
tnat Congress in referring to existing Acts never intended that these 
references should permit the anti-trust laws to interfere with making 
the terms and.conditions of licenses effective for one of their major 
purposes. aa ; 


Jerome N. Frank, 
General Counsel. 


Noises 


GARNISHMENT OF BEVEFIT PAYMENT CHECKS 


IN HANDS OF COUNTY AGENTS 


Benefit payment checks, while in the hands of 
a county agent for delivery to the 
payee, may not be garnished or at- 
tached to satisfy the claims of 
creditors of the payee. 


i 


: Opinion Section Memorandum No 
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December 6, 1933 


BENEFIT PAYMENT CHECKS IN HANDS OF FEDERAL AGENTS 
NOT SUBJECT TO GARNISHMENT 


GENERAL PROPOSITION 


Money in tne hands of a federal 
officer, for disbursement in the 
course of the performance of his 
official duties, is not subject 
to garnishment. 


This general proposition, which rests upon broad considerations 
of public policy and is akin to the doctrine of the immunity of federal 
instrumentalities and the doctrine that the sovereign may not be sued 
without its consent, admits of’no-dtssent. The principle upon which it 
is founded extends beyond the agents of the federal government. Thus, 
it can be said that "this rule, as far as it is applicable to national 
‘and state officers, has never been seriously questioned, having been 
established at an early date in our national history and-having been 
sustained ever since by the adjudications of both the national and state 
courts." 12 R.C.L. Garnishment, Section 8l. 


Where, by reason of special statute, creditors are permitted to 
reach funds in the hands of public officers, the statute is interpreted 
as a grant of a privilege and is strictly construed. Weiser v Payne 
(Cal.) ‘294 P. 407 (1930). And governmental agencies are held not to be 
embraced within the scope of such statutes unless included in unequivocal 
terms. Porter& Blair Hardware Co. v. Perdue, 105 Ala. 293, 16 So. 713 
(1894). No federal statute authorizes the garnishment of officers of the 
United States, nor ean such officers, in the course of the performance of 
their public duties be subjected to the burden of garnishment under state 
authority. . ; 


The classic authority on this general proposition is Buchanan v. 
Alexander, 4 How, 20 (1846), which involved the garnishment in the hands 
of a federal officer of wages due to employees of the United States. 

The reasons for the rule were set forth by the Supreme Court in the 
following language: . 


"If the creditors of these seamen may, by 

process of attachment, divert the public 

money from its legitimate and appropriate 

object, the same thing may be done as re- 

gards the pay of our officers and men of 

the army and of the navy; and also in 

every other case wnere the public funds 

may be placed in the hands of an agent for 
disbursement. To state such a principle 

is to refute it. .No government can sanction 


Yn so 


it. At all times it would be found embarrass-— 
ing, and under some circumstances it might be 
fatal to the public service. 

The funds of the government are Specitre: 
ally appropriated to certain national objects, 
and if such sppropriations may be diverted and 

defeated by state process or otherwise, the 
functions of the government may be suspended. 
So long as money remains in the hands of a 
disbursing officer, it is as much the money of 
the United States, as if it had not been drawn 
from the treasury." 


On the facts of the Buchanan case it constitutes direct autnority 
only on the question of wages due to employees of the federal government, 
and it has been stated, in 10 Op. Atty. Gen. 120 (1861), that "no prin- 
ciple is better settled than that money in the hands of a disbursing 
officer of the United States due to an employee of the Government, cannot 
be attached by a creditor of that person in payment of the debt." 


The broad principles laid down in the Buchanan opinion, however, 
have not been limited in their application to money held by government 
agents for the payment of salary to other government agents or servants. 
In 135 Op. Atty. Gen. 566 (1872) it was broadly stated, on the authority 
of Buchanan v. Alexander, that “money in the hands of a disbursing offi- 
cer of the government is not subject to attachment by creditors of persons 
to whom such money is due." The question before the Attorney General 
involved funds in the hands of the postmaster of New York for the payment 
of a contractor for material furnished to the government. It was advised 
that he should proceed to make the payment, disregarding an attachment 
served upon him at the instance of a creditor of the ‘contractor. 


In two cases involving funds of Indian agents the Supreme Court 
of Oklanoma, ignoring special circumstances which might serve as ° 
special grounds, has rested its decision on the broad: ground that agents 
of the United States are not subject to garnishment as to funds in their 
hands for the purpose of carrying out the performance of a governmental 
duty. Manwell v. Grimes (Okla.) 149 P. 1182 (1915); White vs Wright, 
(Okla.) 1 P (2) 668 (1931). In the Manwell case tne funds in question 
were not. received from the federal government but had been recovered 
upon tne cancellation of deeds to land which had belonged to certain 
Indians. Small empnasis was placed on the fact that the moneys were to 
be paid to persons to wnom the United States bears the relation of 
guardian but the official character of the agent holding the funds was 
Stressed. Of a statute providing that Indian agents must account for 
all funds coming into their hands as custodians from any source what— 
ever, the court ssid; 


"Evidently this Act of Congress waspassed for the 
direct’ purpos se of covering and including just sucn 
cases as this, to prohibit agents and officers of 
the government from receiving money as trustees, 
and afterward claiming that they received it in a 
personal -or individual capacity, and not as an 
officer or agent of the government, thereby raising 


al S7— 


the question as -to; whether the funds were held in 
an official or personal capacity." , 


In the White case, waich involved funds held by federal agents as 
trustee for the estate of an Indian to whom a certificate of competence 
had been issued, the court said (p. 669): 


"In the last analysis we see nothing but what is 

in effect an effort to assert a claim against the 
United States, as the-garnishment proceedings, while 
running against the officers individually, seek to 
hold the officers for what they hold officially, and. 
to hold them liable. would be to dictate how, when, -': 
and in what manner, the governmental duty of the 
United States should be performed. This cannot be 
done because the government cannot be subject to 
garnishment, nor can it be done indirectly by sub- 
jecting its servants to the process." 


In Clark v. Board of Commissioners, (Okla.) 161 P. 790, 792 
(1916), in which the garnishment of county officials was the issue,. the 
Same court stated: that it had "held that on grounds of public policy, 
the government of the United States, and officers and agents thereof, 
are exempt from garnishment." 


The universal acceptance of this proposition as it relates to 
federal officers is indicated in the language of opinions dealing with 
the extent to which funds in the hands of county and municipal officers 
are exempt from legal process. Thus in Dow v. Irwin, 21 Nall. - S763, Moe 
P. 490 (1916), in which it was held that public policy forbids the gar- 
nishment of moneys due the creditors of a county, a question on which 
there is some conflict of authority, the court said (p. 492): 


"Money in the hands of a disbursing officer of tne 
national or state government cannot be reached by 
garnishment process or creditor's bill. This prop- 
osition is’ well settled and uniformly adhered to 


by all the courts." (Italics added). 


ARGUMENT 


i 


The garnishment of benefit payment 
checks in the hands of county agents 
impedes the performance of govern- 


mental functions and is contrary to 


public policy. — 


The benefit payment checks are received by the county agent, as 
en agent of the federal government, to be delivered to persons in ful- 
fillment of contracts entered into under the authority of the Agricul- 
tural Adjustment Act. The county agent has no personal interest in the 
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checks thus received, and his responsibilities in connection with their 
custody and delivery are entirely of an official character. The garnish- 
ment of such checks while in his hands would, therefore, operate to 
obstruct him in their performance of his public duties. 


That the administration of public business should not be hampered 
by the tying up of funds in the hands of governmental agents in the in- 
terest of private parties is contrary to public policy and has been so 
recognized by the cases. See Buchanan v. Alexander, 45 U. S. at 20. 


ent ne er rn 


See also Weiser v. Payne, supra, at 407; Southwestern Surety Insurance 
Co. ve Wells, 217 Fed. 294, 296 (E. D. Pa. 1914); Bank of Tennessee v. 


Dibrell, S Sneed 379 (Tenn.); Hines v. Minor, (Ga.) 105 S. E. at 851 
(1921); Porter & Blair Hardware Co. v. Perdue, 105 Ala. 293, 16 So. at 
713 (1894). 


While the threat to the interruption of government services is 
most apparent in the case of process against funds representing wages 
due to public employees, the inconvenience and harassment to which 
public officers may be subjected through writs of garnishment and like 
process are equally recognized by the courts as contrary to the public 
interest. Thus it was said, in Addystone Pipe and Steel Co. v. City 

of Chicago, 170 I11. 580, 48 N.E. 967, 968 (1897): 


"A municipal corporation cannot be properly 
turned into an instrument or agency for the 
collection of private debts. It exists 
simply for the public welfare, and cannot 
be required to consume the time of its 
officers or the money in its treasury in 
defending suits, in order that one private 
individual may the better collect a demand 
due from another." 


The doctrine that federal agents must be unimpeded in the per- 
formence of their official duties is recognized as so fundamental to 
the public interest that the courts have held that a government official, 
acting in the proper exercise of his duties, is exempt, not only from 
Civil processes: but, under certain circumstances, even from criminal 
process. In re Neagle, 135 U.S. 1 (1890); Ohio v. Thomas, 173 U.S. 
276 (1899); Johnson v. Maryland, 254 U. S. 51 (1920) in which it was 
said (p. 56) that 


"even the most unquestionable and uniform applica~ 
tion of state laws such as those concerning murder, 
will not be allowed to control the conduct of a 
marshal of the United States acting under and in 
pursuance of the laws of the United States.!! 


Cf. U. S. v. Kirby, 74 U.S. (7 Wall.) 482 (1868), in which a sheriff 

wno arrested a mail carrier for murder was held not guilty of violating 
the penal statute against obstructing the mails, but in which it was 
said (p. 486): "All persons in the public service are exempt, as a mat— 
ter of public policy, from arrest upon civil process while thus engaged." 


Similarly the reasoning in the cases regarding the immunity of 
federal instrumentalities from taxation stresses the importance of 
protecting tne operations of the government from burden and impediment. 


ogee eas 


Thus, in McCulloch v.Maryland, 4 Wheat. 316, 486 (1819), it is pointed 
out that tne principle is aimed at the orotection of tne operations of 
government and the immunity docs not extend "to anything lying outside 
or beyond governmental functions end their excrtions." This fundamental 
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for private edvantage from those in which the United States has a 
beneficial interest. 


II 


fas A garnishment of funds in the hands 
of a public officer in his official 
capacity is in the nature of a suit 
against tne state, which, as Sover- 
eign, cannot be sued without its 
consent. 

It is well established that a suit against a public officer 
acting in his public capacity is a suit against tne state, even thougn 
the state is not named, and that the state, being sovereign, may not 
be sued without its consent. 

Wnile garnishment is generally viewed as a supplemental action, 
it nevertheless is in tne nature of a suit against the garnishee brought 
"by the defendant in the name of the plaintiff". Hines v. Minor, (Ga. ) 
105 §.B. 851 (1921). As stated in Tucker v. Pollock, el Rails Gina eo 
Atl. 368, 370 (1899): 


"Tt would be a strange snomaly of the law if 

a creditor of the defendant could by indirec-— 
tion maintain an action against the State 
when he himself could not do so directly." 


In Zink v. Black Star Line, Inc., 18 Ff. (2) 156 (1927), a suit 
was brought in the District of Columbiec on a New York judgment, and a 
writ of attachment or garnishment was asked egninst the United States 
Shipping Board on account of certain monies or credits due tne defendent. 
The court refused the garnishment on the ground that the claim was one 
against the United States woich could not be sued without its consent. 


This rule of the immunity of the state from suit, direct or in- 
direct, is only another expression of the principle that the adminis- 
tration of public affairs cannot be suffered to be impeded by interests 
of a ourely private nature end rests upon the seme considerations of 
public safety and convenience. . ; 


i 


A benefit. payment check in’ the hands 
of a county agent and before delivery 
to the payee is property of tne United 
States and therefore immune from pro- 
COSS. 


athe 


Looking to the check itself as an instrument, the contract on 
the instrument is incomplete and revgcable until delivered to tne payec. 
See cases collected in Brennen's Negotiable Instruments Law (5th Hd.) 
216-218. Moreover, so long as it remains in the possession of the 
county agont, it is the property of the United States, subject to its 
dominion end control. It has long; been recognized that the same 
exemption from judicinl process wWnich extends to the United States end 
its agents applies also to its property. The Siren, 74 UU. 5,)ilog 
(1868). Any restriction imposed to limit the physical disposition of 
the check, tnerefore, burdens the government in the use and disposition 
of its property and thus in tne exercise of its sovereign authority. 


Azain the principle is the same as that on wnicn the property of 
the United States and federal instrumentatlities are exempt from state 
taxations. (Van Brocklin v. Tennessee, 117 U. S. 151) and which, in ‘the 
case of a property right created by statute to fulfill a governmental 
purpose, looks to the point at wnicn tne beneficial interest of the 
government ceases: and the property right is exercised for private ad-= 
vantage as the point wnere the exemption ceases. Fox Film Corp. V. 
Doyal, 286 U.S. 123. The same principle, coupled with that. of 
protecting administrative officers in the unimpeded performance of their 
public duties, underlies the holding that federal agents may not, 
contrary. to the instructions of their superior officers, be compelled, 
under subpoena, or otherwise, to produce records wnich are the property. 
of the United States. Boske v.Comingore, 177 U. S. 459 (1900). 


IV. 


The purpose of the Agricultural 
Adjustment Act would be defeated 
by _permitting t} the | diversion of 


bene nofit pay pa ymonts + from the producer 


to his creditors. 


Tne whole ténor and the wording of the Act indicate that its 
primary purpose was to dissipate tne present acute economic emergency 
and restore the normal current of interstate comaerce by increasing 
the purchasing power of the farmer. Because 

" * * * the present acute economic emergency 
is in part tne consequence of a severe end 
increasing disparity betweon the prices of 
agricultural end other commodities, which 
disparity nas largely destroyed the purchas- 
ing power of farmers. i* *-* " 


the Act clearly enunciates a» policy of "reestablishing prices to farmers 
at a level that Mae sive agricultural commodities a purchasing power 
With respect to articles?¥that farmers buy, equivalent to the purchasing 
power of eee een commodities in the base period." The Act sets 
forta that it is the policy of Congress "to approach such equality of 
purcnasing power by gradual correction of the present inequalities 
therein at as rapid a rate as is deemed feasible in view of the current 
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consumptive demand in domestic end foreign markets." 


In order to effectuate this policy, the Secretary is empowered, 
by Section 8(1), to provide for "benefit payments". It is apprrent 
that tne unhindered transmission of the benefit payments to the pro- 
ducer is vital to the achievement of the purposes of the Act and that 
any diversion of such psyments to creditors tends to destroy the 
efficacy of the program for increasing the purchasing power of producers. 


The principle involved is similar to that in cases relating to 
pensions, state as well as federal, which hold that pension funds are 
exempt from attachment while in the course of transmission to the 
pensioner. As to fcderal pensions, war risk insurance payments, and 
adjusted compensation benefits, Congress has provided specifically for 
their exemption from attachment and garnishment, 38 U.S.C.A. Sects. 
54, 453, 618. These express provisions cannot be regnrded as indicating 
that, in the absence of a specific statutory provision, such moneys 
would be subject to garnishment in tne hands of federal officials before 
delivery but ratner as broadening the normal scope of such exemption, 
protecting the payments in the course of transinission to the pensioner, 
or up to the time of expenditure in his behalf, even thougn not in the 
hends of a government officer or agent. Wilson v. Sawyer, 177 Ark. 
e292, 6 S. W. (2) 825 (1928); Manning v. vs Spry, , l2l Iowa 191, 96 N.W. 

873 eae It has even been PE REL in the case of war risk insurance 
payments, for instance, that property purchased with the proceeds is 
not subject to execution. Payne v. Jordan, 152 Ga. 367, 110 5.E. 4; 
Payne v. Jordan, 36 Ga. App. 787, 138 S.E. 262 (1927); Crow v. Brown, 
81 Iowa 344, 46 N.W. 993 (1890). Similar results are obtained, 
irrespective of express statutory provision for exemption, where the 
pension statute is interpreted in the light of a purpose to benefit 
the soldier directly end to protect him in nis ability to purcnase the 
necessitics of life. Yates County National Bank v. Carpenter, 119 

N. Y. 550, 23 N.E. 1108 (1890); City of Atlanta v. Stokes, (Ga.) 165 
mere c7O (1932). 


The Agricultural Adjustment Act, being designed to benefit a 
particular class, in respect to restoring their relative purchasing 
power, must be construed in relation to its purpose. Aside from the 
well esteblished rule that federal officers are exempt from garnish- 
ment as to moneys to be aoplicd for governmental purposes, it is clear 
that garnishment, being a remedy of statutory crea ation only, cannot 
be applied in disregard of a legislative policy, approp priatively 
expressed, to place within the hands of a designated class benefit 
payments of the kind here in question. 


Frances M. Shea 
Ghiet, Bricf end Opinion Section 
Legal Division 
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Noe 12. 


FINDINGS UNDER SECTION 15(d) 


OF THE AGRICULTURAL ADJUSTMENT ACT 


In proclaiming his findings, under Section 


15(d) of the Agricultural Adjust- 
ment Act, preliminary to the levy 

of a compensating rate of tax up- 

on competing commodities, the Sec- 
retary is not prohibited from 

relying on information extraneous 

to the record of the required hearing. 


Opinion Section Memorandum No. 29 
Dated December 12, 1933. 


Deeember. 12,°-1933. 
tea Ly, 
WEORAUINA, FOR MR, FRANK 
Dear Mrs Frank} 
Pursuant to your,. apeauest; 1 respectfully. report. ny. opinion on 
the following question: 


DRSPLON, He gus un a. 


The question under discussion .is whether under Section 15 (d) 
of the Agricultural Agjustment Act. the. Secretary of Agriculture may 
proclaim his findings concerning the necessity for a compensating rate 
of tax on the processing of commodities competing with the basic agri- 
cultural commodities on the basis. of. information not in the Record. 
The section of the Act provides: 


"If the Secretary. of Agriculture, finds, after investiga-.. 
tion and due notice and opportunity for hearing to interested 
parties, that such disadvantages in competition exist, or 
will exist, he shall proclaim such. finding. The, Secretary 
shall specify in this proclamation the competing commodity 
and the compensating rate of tax on the processing thereof 
necessary to prevent such disadvantages in competition." 


The problem is whether "investigation and due notice and opportunity 
for hearing to interested parties" necessitates that. the. interested 
parties be confronted with materials made part of the record. This 
whole question acquires significance because of ;the fact that parties 
whose information will be useful in connection with this proceeding 
will be reluctant to impart information when not Baeumed that such in- 
formation will be kept confidential. 


OPINION 


There is nothing in the present state of authorities which pro- 
hibits the Secretary of Agriculture from relying on information extran- 
eous to the record; and the last pronouncement of the Supreme Court in 
an analogous situation is quite persuasive to the effect that he can so 
rely. Other administrative considerations allowing him to rely on such 
outside information will be presented subsequently. 


SUMMARY OF DISCUSSION | 
I. Contrary precedénts may be distinguished. 


B23). ‘They deal mainly with controversies co kee tac ee goons 
coe a inated quasi-judicial. 7 : 


Seeetica¥o of! them deal with rate making. 


(2) The dictum in Crowell v. Benson is distinguishable. 


its 
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(b) The Stockyards and Packers Act in terms conforms the Secre- 
tary of Agriculture's eee ages 0 bo coe of the Interstate 


Commerce Commission. °: 


(c) Cases wherein the rule of complete reliance on the record was 
insisted upon against the objector to the determination of the 
Commission must be distinguished from cases where the tribunal 
supports its own position by facts dehors the recorde 3 


Taxation as an administrativé rather than a quasi-judicial function 
is characterized by a minimum of Bartek pe leieaaenceh 


Tit. ‘The - Secretary is here performing not only ‘an: titi atc ae func— 


IV e« 


Ve 


VI. 


I. 


tion but one peculiarly sais to public emergency e 


“The procedure under Section “15 (a). may be compared to the beeen 
ure undergone in fixing tariffs, wherein the Supreme Court at pres- 
ent permits reliance on fact not in the record. 


Administrative procedure characterized by ere rules of evidence 
permits reliance on Bay outside of the record. 


The judicial detrust of administrative. action Hiden which the rule 
of exclusive reliance on the record originated is not justified. 


Eee 


Contrary precedents may be aie unseen 


(a) They deal mainly with controversies characteristically denon 
inated quasi-judicial. 


(1) Most of them deal with rate making. 


The rule that all the information upon which an admin-— 
istrative body is to reply must be contained in the re- 
cord had its inception in a case dealing with the a 
state Commerce Commission: cn ee 


"All parties must be fully Laas of: the 

evidence submitted or to be considered; and © 

must be given opportunity to cross-examine 

witnesses, to inspect documents and to offer 
evidence in explanation or rebuttal." Inter- 

State Commerce Commission v. Lowvi'sville'& - wary: 
Nashville R.R. Coe 227 U. S. 88, 23e (1913). 


This last case igs the only athe relied upon in the Cri caae 


Junction case 264 U. §, 268 (192), where, at page 263 it is said that 
facts conceivably known to the Commissioner but not put into evidence 
will not support an. order of the Commission. 
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The case which is most. strongly depended » upon, for ‘this yoitien 
U. Ss ve Abilene & Southern 1 Railway. Cos; 265 U. S. 274,-isjalso a rate 
fixing case dealing with’ pi procedure t before the Interstate Commerce Com- 
missione It is therein stated ‘that findings based. in part..on annual 
reports filed with the Conimission and not formally put into evidence 
Cannot be upheld, altho the case may in a large measure be, treated as 
Simply providing a canon of Construction for Rule of Practice number 
manpt. the Interstate Commerce Commi s ssion. 


Tagg Bros. & Moorenhéad vs Us Sw 280, J. S. 420 (1930) is also a 
Case dealing with the reasonableness of rates charged, this time by 
stockyard men, and it enunciates the same rule. 


The final work of the Federal courts on the eneaeek is. the case 
of Denver Union Stockyard Company v. 7. S. 5/ Fed. (2n@ 735, 152° 
District Colo. (1932), where the rule that the administrative author- 
ity must depend absolutely on the record before him is explicitly 
limited to rate-making bodies: 


"The rule is settled that rate-making bodies may not “pre- 
dicate their findings upon matters not offered in evidence. 
U. §. ve Abilene, 265 U. §. 274, 44s. c. 565, 68 he Ed. 

Pro vats (he). | te . 

Rate fixing is the prototype of the kind of aes ‘which the 
courts have consistently called quasi- -judicial, and on which they have 
endeavored to put numerous regtrdints.. The work of the Interstcte Com- 
merce Commission was one of the first grand administrative ventures of 
the Government in a sphere that had always been thougit of as non-gov- 
ernmental and the jealousy with which the courts have ‘looked upon the 
activities of public utility commissions is still largely the result 
of the inertia of the judiciary in changing its ingrained attitude in 
this connection. he questions presented for review to the courts in 
this field have involved, in addition to the usual - administrative 
bones of contention of jurisdiction and arbitrary action, constitution- 
al issues of deprivation of property without due. process which have not 
been raised as insistently in other fields of administrative action. 

A citation from Mr. Justice Cardozo's opinion in Norwegian Nitrogen 
Rroducts Cow ve U. Se 283, UJ. Se 294, 317 (1933) voices this distinction. 
The distinction is made with.reference to a body which shall, somewhat 
later in this opinion, be snown to be more analogous:to the Secretary 

of Agriculture acting under Section 15 (ad) than are the Interstate Com 
merce Po iaeien or cognate bodies. 


Ntach is made by the petitioner of the procedure of the Inter- 
state Commerce Commission when regulating the conduct of the 
Charges of interstate carriers, and that of the Public Service 
Commissions of the states when regulating the conduct or the 
charges of public service corporations. The Tariff Commis- 
sion advises; these others ordain. There is indeed this com- 
mon bond that all alike are instruments in 2 governmental 
process which according to the accepted classification is 
legislative, not. judicial. Prentis v. Atlantic Coast Line 
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Co., 211 U. Ss 210, 226; Keller v. Potomac Hlectric Power 
Cos; PbL. ti Sw 428, “ho, os "People ex rel. 0. P.-R. Coemme 
Wilcox, 194. Y. 383, 386; .H. 517. Whatever the 
appropriate label, the kind a order tant emerges from a 
hearing before a body. with power to ordain - is.one that 
impinges upon ‘Legal rights in.a very different way. from 

the report of a commission. which merely investigates and 
advises. The traditionary forms of nearing. appropriate to 
the one body are unknown to the other. What issues from 
the Tariff Vonimission as a report and. recommendation to the 
President, may be accepted, modified or re jeoted ss.) iin ie 
happens to be accepted, it does not bear fruit in anything 
that trenches upon legal rights...No one-has a, legal. right 

to the maintenance of an existing rate or duty: “Neither 
the action of Congress in fixing a new tariff nor that of 
the President in exercising his delegated power is subject 
to impeachment if the prescribed forms of legislation have 
been regularly observed. It is very diferente. howeeaem 
when orders are directed against publi¢ service corpora- 
tions limiting their powers in the transaction of their 
bisiness. They may be challenged in the courts if the 
etTectoie to reduce the charges to the point of confisca— 
tion. Smyth v. Ames, 169 U. S. 466. They may be challeng- 
ed for other reasons when they are without evidence support— 
ing them and are merely arbitrary edicts. Interstate Com- 
merce Comm'n ve Union Pace 2. Co., 222 U0. §. 541, 547; 
Manufacturers Ry. Co. v. United States, 246 J. S. 457, 4S; 
Northern Pac. Ry. Co.: vs Dep't Public Works, 268 U.S. 39, 
Wy Chicago,-M. & St. P. Ry. Coe v. Public Utilities, . 
Cem in, 2PM Tie Be BULL oes Sharfman, The Interstate 
Canmeece Commission, vol. II, p. 624. The "hearing? that 
such commissions are to give must be adapted to the conse— 
quences that are to follow, to the attack and the review to 
which their orders will be subject. Interstate Commerce | 


a nv. Louisville & 3 NARS Bas rea 2i0 f9 e . 88, 433 Ste Lowis- 


eee LOE ash ce Lou hyis UHeee ies ogh ‘ Si ols. 
‘The Commerce Act, as it stands today, and kindred statutes 
in the states, are instinct with the recognition of a duty 
to give a hearing of such a kind that the courts will under-— 
stand why a Commission‘has acted as it Has if their super- 
visory powers are afterwards invoked for enforcement or re- 
Vision. No such inference is to de drawn from the act be- 
fore us now,!! 


(2) The dictum in Crowell v. Benson is distinguishable. 
Crowell v. Benson is one case not dealing with 


rate refulation where the rule -of complete reliance 
on the record is. stated: 
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"Facts paraeivan ly iow to the deputy. ‘commission- 
er, but not put in evidence. so.as ta, permit gcru— 
tiny and contest, will not support a compensation 
order." Interstnte. Commerce ae oa es 
ville & Nashville R. Go. 227 Ue. Se 82,593; ~The: 
Chicago Junction Case, 264°. at Paste ey dal aa eet 
United States v. Abilene & & Southern aca Coes" 
Poo. .S. 274, 288. 


The case is a case dealing with the finality of determinations 

of workmen's compensntion tribunals, which is a decision nece ssarily 
of the quasi-judicial type. It will Also be noted that the three cases 
Cited in support of the proposition above quoted are. all.cases dealing 
with rate determinations of the Interstate Commerce Commission,: wnich 
have been dealt with in the section immediately preceding. Further 
evidence of the connection of this case with tne cases enumerated in 
the prior section is to be found in the dissenting. opinion of Mr. 
Justice Brandeis at page 75, where a reference to Tagg Brose & Moore— 
ead v. U. S., cited supra, in waich the action. of.the.Secretary under 

Section 316 of the Packers and Stockyards Act is annlogized to an order 
of the Interstnte Commerce Commission, is followed by an express recog- 
nitionof the fact that the decisions of these Federal Administrative 
tribunals are quasi-judicial. 


On page 93 Mr. Justice Brandeis definitely. states: 


"Such a déctrine has never been applied to tribunals vro- 
perly analogous to the deputy commissioners, such as the 
Interstate Commerce Commission, the Federal Trade Com- 
omisstof,-the Secretary of Agriculture acting under the 
Packers and Stockyards Act,. and the like." 


In this matter of comparntive similarity of administrative func- 
tioning one can rely on Mr. Justice’Brandeis!. erudition, although it 
should not be over-—difficult to adduce supporting arguments. The gene- 
sis and whole context of the Crowell Onse once again illustrates, the. 
usunl judicial antagonism towards new administrative (or as it is often 
termed bureaucratic) developmentse It must be emphasized once more, in 
distinguishing the Crowell Case, that this distrust is felt all the more 
when there occurs an assumption of pqwer by an administrative tribunal 
in a sphere that the courts have always considered judicial, such as 
workmen's compensation. ; 


(bd), The Stockyards and Packers Act in terms conforms the 
Secretary of Agriculture's procedure to that of the 
Interstate Commerce Commission. 


7 Us Ss. C. A., Section 217, explicitly provides, that: 
“The provision of all laws relating tothe suspending 


or restraining the enforcement, operntion, or execution 
of, or setting aside in whole or-in part the orders 


of the Interstate Gommerte Commission mre made appli- 

cable to the jurisdiction, powers, and duties of, the 

Secretary in enforcing the provisions. of, Sections. 20L- 
a 217 exclusive of this re 


"The validity of an aren of ihe Secre bry) Vike | 
that of an order of the. Interstate Commerce. Com 
nission, must be determined upon the’ record oe 
the proceedings before hin -- save ‘there. may be 
an exception of issues presenting clains of con-" 
stitutional right. J 


Tage Brose & Noomphede Ve Us Se:280. Us cS en teO sac tele 
Se & Moore ne ad Ve Veo Deny | 
wae jolne Denver Ve Union Stockyards case above referred to is grounded 
on the identical st- .tutory-‘provision. 


(c) Cases wherein the rule of complete relience on the record 
was insisted upon jagainst the objector to the. determination 
of the Comission must be distinguished from, cases where 
the tribunal supports its own position by. facts denors the 
record. ea 


Attempts to overthrow an administrative finding on the basis of 
newly discovered evidence or evidence not introduced at the Commission 
henring are wuch more frequent than the Commission's attenpt to ground: 
its decision upon the basis of facts not originnlly introduced into 
evidence. he rule applicable to an appellant from the Commission, in 
its verbal statement, nay often be indistinguishable fron, the verbal 
strtement of the rule applicable where the administrative body seeks to 
rely on new evidence, but the fact situation is quite different. The 
unwieldy machinery of modern government justifies the denand that a 
party litigating in only one case snould exercise the initiative in 
presenting his full casé nt the earliest possible moment, rather than 
that an administrative tribunal confronted by a multitude of cases should 
tinke cognizance Of “al facta ay oie ie ‘ividual situation with equal ra- 
oidity. See as‘an illustration + ane 
Ve U. Sey 245 UL S. 263, 66° (192 


Another illustration of a case where an appelln int from: am ndaniee 
istrative determination is attempt ne, to Te THOME new evidence is 
bo a founc in the case of Tage Brose & Moorshenad y. Swe Supra. 


"On A11 other issues “iis findings rust be accepted by the court . 
as conclusive, if the evidence before hin was legally sufficient 
tosustain them and there was no). irregularity in the ‘proceeding. 
Ty allow his findings t> be Bs ka ih or supported in court by 
new evidence would substitute the court for the administrative. 
tribunal as the rote-naking body. Wnere it is believed that the 
secretary erred in his findings because imoortant evidence Was 
not brought to his uttention, the aApproprin te renedy is to OE 
Lor 2 rehearing before hin or to institute new proceedings.!! 


oer aah 


Once more it is evident, that what is involved in this class of 
Cases is’ the respective spheres jof administrative and judicial action, 
and not the measure of protection that ig to be accorded parties liti- 
gant. ‘: A ba Ade 


II. Taxation as an administrative rather than a quasi-judicial func- 
» tion is charactefized by a minimum of procedural safeguards. 


The past. history of taxation procedure indicates that it has been 
quite summary,in method. The theory appears to be that the day—tosday 
business of the government cannot wait for an’ elaborate judicial pro- 
“cedure ‘to work itself gut in all of its détails. Only property rights 
are involved and summary proceedings may'therefore be encouraged as long 
as there remains an opportunity for eventual judicial review. Taxing 
_ has occupied this peculiar position since the days of Murray's Lessee ve 
* ~* Hoboken Land & Improvement. Co. 1% How. 272. 


A lengthy quotation. from the opinion of Mr. Justice Brandeis in 
the case of Phillips v. Commissioner of Internal Revenue, 253 U. Ss. 


* 589, 595, may be justified on the Zrounds of his historical completeness. 


"The right of the United States to collect its internal 
revenue by summary administrative proceedings has long 
been settled. There, as here, adequate opportunity is 
afforded for a later judicial determination of the legal 
rights, summary proceedings to secure prompt performance 
of pecuniary obligations to the government have been con- 
sistently sustained. Compare Cheatham v. United States 
Je U. S. 85, 88-89: Springer v. United States, 102 U. S. 
566, 594; Hagar ve Reclamation District No. 108, 111. U.S. 
Ol, 708-709. Property rights must yield provisionally 
to governmental need. Thus, while protection of life and 


White, 259 U. S. 276, the statutory prohibition of any 
tguit for the purpose of restraining the assessment or 
collection of any tax! postpones redress for the alleged 

invasion of property rights if. the exaction is made under 

Color of their offices by revenue officers Charged with 

the general authority to assess and collect the revenue. 

Snyder ve Marks, 109 U. S. 189; Dodge v. Osborn, 240 U. S. 

11s; Graham v. du Pont, 262 U.S. 234, This prohibition 

of injunctive relief is applicable in the ease of summary 

proceedings against a transferee. - Act of May 29, 1928. «. 

652. Sec. 604, 45 Stat. 791, 873. Froceedings more summary 

in character than that provided in Sec. 280, and involving 

less directly the obligntion .of: the taxoayer, were sus— 
tained in Murray's Lessee. v. Hoboken Land & Improvement Co., 

18 How. 272. It is urged tht the decision in the Murray.’ 
| case was based upon the peculiar relationship of .a:.collector 
_ . of revenue to his government. The underlying principle in 
e |. that case:was not such relation, but the need of the govern-— 
i “ment promptly to secure its revenues. 
Se 


als 
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Where only property rights are involved, mere postponement © 

of the judicial enquiry is not a dénial of due process, if 

the opporttnity given for the ultitate judicial determina 
tion of the liability is adequate. Springer vs United States,. 
102 U. S. 586, 593; Scottish Union & National Ins. Cos v. 


Bowland, 196 U. S. 611, 631. Delay in the judicial determina- = 


tion.of property rights is not uncommon where it is essential 
that governmental needs be immediately satisfied, - For the 
protection of public health, a State may order the summary 
destruction of property by administrative authorities with- 
out antecedent notice or hearing. Compare North American Cold 
Storage Co. ve Chicago, 211 U. S.°306; Hutchinson 'v. Valdosta, 
227 U. S. 303; Adams v. Milwaukee; 228 U. S. 572; 564. “Be- 
cause of the public necessity, the property of citizens may 
be summarily seized in wartime. Central Union Trust: Cos Ve. 
Garven, 254 3. S. 554, 566; Stoehr v. Wallace, 255° U. Se 239, 
245; United States v. Pfitsch, 256 Ui'S. 547, 553~: Compare 
Miller v. United States, ll Vall. 268, 296; International 


Fleet _v. United States, 282 U. S. 481. And at any time, the 
United States may acquire property by eminent domain, with- 
out paying, or determining the amount of the compensation 


‘Paper Co. ve United States, 2&2 U, S. 399; Russian: Volunteer 


erozier v. Fried. Krupp Aktiengesellschaft, 2° 0. Ss. 29Gy 
30b.! | ; 


The.Secretary is here performing not only an administrative func- 
tion but one peculiarly related to public emergency. 


The latter part of the preceding citation indicates that the emer-— 


gency nature of the Agricultural Adjustment Act may be ample ground for 
not placing impediments in the way of administrative officers entrusted 
with its enforcement. Critical economic conditions may well.be compared 
with wartime conditions as justifying summary action by the administra— 
tive acting under orders from the executive. The declaration of emer- 
gency is to be found in the inception of the Agricultural Adjustment Act. 


IV. 


The procedure under Section 15 (d) may be comp-red to the pro- 
cedure undergone in fixing tariffs, wherein the Supreme Court at 


. present permits reliance on facts not in the record. 


It will bended thet under Section 15 (d): 


!! ha E ada YY a . >» . 
, The Secretary of Agriculture shall ascertain ’from time to 


time whether the payment of the processing tax upon any basic 
agricultural commodity is causing or will cause to the pro- 
cessors thereof. disadvantages in competition from competing 
commodities by reason of excessive shifts in ‘consumption be- 
tween such commodities or products thereof. If the Secretary 
of Agriculture finds, aftér investigation and dué notice and 
opportunity for hexring to interested p»rties, that such dis- 
advantages in competition exist, or will exist, he shall pro- 
Claim such finding. The Secretary shnll specify in this 
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proclamation the competing commodity and the compensating 
rate of tax on the processing thereof” necessary to prevent 
such disadvantages in competition.'’ 


It will be immediately apparent that ‘this is roughly equivalent 
to the procedure followed in fixing tariffs, where the object is to as- 
certain to what extent foreign competition has placed domestic production 
at a disadvantage. That the problem under’ the Agricultural Adjustment 
Act ‘is an internal one ingtead ‘of one involving foreign relations does 
not ‘affect the techniques employed. It shduld be borne in mind that the 
American product in the case of a tariff is protected not only from the 
identical foreign product, but from any substitutes manufactured abroad 
Which might seriously disturb the competitive position of the American 
product in the American consumption market. 

~The point of this analogy is that the fixing of tariffs is uni- 

formly recognized as @ procedure administrative in nature and subject 
“tO a minimum of judicial checks. ‘Accordingly, it is a great support to 
tiie thesis of this memorandum that in the Norwegian Nitrogen Case, see 
supra, the last word from the Supreme Court on the general problem here 
under discussion, the court, with only one dissent, decided that the 
agent of a foreig: producer was not entitled to disclosure of information 
and statistics relating to the cost accounting systems of domestic pro- 
ducers in the same field, where such statistics grounded the action of 
the Tariff Commission in setting. up its tariff ratee In addition to the 
Similarities of the procedure that the economists of the Tariff Commis-— 
sion and the economists aiding the Secretary of Agriculture under Sec- 
tion 15 (d) will have to undergo, the necessity for the administrative 
body's suppressing findings from the record is the same in either case. 
Both Tariff Commission and Secretary of Agriculture desire to have 
parties testify freely and without compulsion at their hearings, and 

ealize that it will be impossible to attain this unless the informa-— 
tion disclosed is treated as confidentiale Considerations of decency 
and fair play to the informant are also involved. 


"There is indeed a possibility thnt the work of such a body 
would be seriously hampered if producers were not made to 
“feel that informationwhich in the thought | of many is ranked 
as confidential would be withheld from prying eyes. Parti- 
cularly might that be so when inquiry would have to be. made 

of manufacturers abroad, not subject to compulsion. Busi- 
ness men may exaggerate: the importance of secrecy.in-matters 
ofthis kind. Their sensitiveness is to be reckoned with, 
Whether it be reasonable or not." Norwegian Nitrogen Coe V» 
United States. 238. U. 5. - 204 — 322. 


Furthermore, the procedure before the Tariff Commission distinctly 
diverges from the routine before the Interstate Commerce Commission and 
approaches that envisioned under the Agricultural Adjustment Act, in that 
the proceedings are not adversary, but are advisory in nature. This is 
an exceedingly important distinction because it means that the proceedings 
are focused. on the problem of determining governmental action rather than 
the adjudicating between two adverse parties. The following definition 
taken from an Interstate. Commerce Commission case may render this distinc-— 
tion somewhat clearer; 


"Every proceeding is- adversary in substance, if it may result 
in an ordet in favor of:dhe carrier as ‘against another. Nor 
is proceeding tnder review any the less an adversary one be-— 
Cause the principle purpose of the Commigsion was to protect 
the public interest through making ‘possible the .continued 
operation of the Oriental systems The fact that. it was on 
the Commission's own motion that ‘usé was.made . Or, the data, : 
in the annual aA tai is not of legal significance." Us Se v Set Va 
Abilene Railway Co., 265 Us Se 2TH at SS a . 
This is not an order in favor of one gti as against another. 
It is a direct exercise of the, federal government's. taxing bowels) ie 


One should not, however, te too sanguine about Lhd’ bream of this 
casee .For one thing oe Tariff Commission is concerned with foreign — 
commerce, which the courts have generally left untouched to an unprece-— 
dented degree. The proceeding under Section 15 (d) relates to inter- 
state commerce where the judiciary has very often felt itself warranted 
in. interferinge | 


Another factor to be considered in discounting the effect of 
this case is the fact that the court undoubtedly was irritated by the 
fact that the foreign importer, who wanted to acquire this information 
about the costs of production of the American producer, was himself un- 
' willing to supply his owm costs of production. 


"The unwillingness of the petitioner to submit the costs of 
its Norwegian principal, or to make any effort to submit them, 
has closed its mouth to the complaint thit the refusal to dis- 
close the costs: of its American competitor has. nullified the 
report and the: proclamation based upon it. 
"The Norwegian principal, ns we have seen, declined to give 
any information to the agents of the Commission and left 
them to make up their estimate of the foreign costs from 
indirect and imperfect sourcese The petitioner, to be sure, 
was an agent, not a principal, yet it was. the exclusive a-— 
gent in the United States, and plainly in a relation that 
gave it influence, if.not authority. Not once during: the 
hearing did it offer to make an effort to obtain the foreign 
costs and submit them to the Commission under. a pledge of 
confidence or otherwisee Its attitude was one of indiffer-— 
nce so complete as to vary hardly at all, or so at least 
the Commission might reasonably aay from one of purpose- 
ful obstruction. 


"This attitude of obstruction is not to be ignored in ats 
termining whether the information to be imparted to th 
petitioner was curtailed by the Commission in any set 
trary waye One who seeks equity must do ite 


“im, ee : ‘ 
The question in thst aspect becomes: this: Does justice 
require thnt the costs of a domestic.vroducer. shall be 


a 


 —— 


made known to an importer who is ‘unigiiine to use reagon- 
able effort to make disclosure of the costs of. his princi-. 
pal abroad? A mind neither perverse ‘nor: arbitrary in its 
judgments might think the answer should,be;'ng!." | Norwe- 
gian Nitrogen Co. Ve Ue Soy. 288 LT a eae 3e3, Ben 


The third peviectes factor in this case is the fact that the word— 
ing of the statute describing the Tariff Commission's procedure is much 
more liberal than the language prescribing the forms that the Secretary 
of Agriculture is to follow in assessing the. compensating tYaxe . The sta- 
tute under which the Secreta ary of Agriculture acts has been ‘set forth 
in the general statement of ‘the question herein involved. ° For: compari- 
son purposes there is supolied the relevant sections of the Tariff Act 
of 1922, under which the Nitrogen Case arose. 


"The President, insofar as he finds it practicable, shall 
take into consideration (1) the differences in conditions 
in production of such or similar articles in the United 
States and in competing foreign countries; (2) the differ- 
ences in the wholesale selling prices of domestic and for- 
eign articles in the principal markets of the United States; 
(3) advantages granted toa foreign producer by:a foreign 
eovernment, or bya person, - partnership, corporation, or as- 
sociation in a foreign country; and (4) any: other advantages 
or disadvantages in competition..«., The commission shall 
give reasonable public notice of its hearings and shall give 
reasonable opportunity to parties interested tobe present, 
to produce evidence, and to be heard." 


Inspection of these two provisions péveals that wnereas the Agri- 
pultuiel Adjustment Act prescribes "due notice and opportunity for hear- 
ing to interested parties!, the Tariff Act merely ‘stipulates "reasonable 
opportunity to parties interested to be present, to produce evidence, 
and ‘to be heard." Mr. Justice Cardozo, on the basis of an elaborate in- 
vestigation into the prior history of the Tariff Commission and the legis- 
lative history of the Tariff Act of 1922 makes the Tariff Commission the 
final arbiter of what is "reasonable". That the Secretary of Agriculture 
may be allowed to decide what is "duel is arguable, but :s presen undecided. 

The whole question of the nature of. the Secretary of Agriculture's 
functions in connection with the compensating tax is one which may be 
gone into in further detail, but this 1s suggested as an‘initial apercu. 
The citations and the trend of reasoning in the dissenting ‘opinion of © 
Mr. Justi¢e Brandeis in Crowell v. Benson in pnges 83 et: séq might furnish 
a starting point for such investigation. See also Freund "Administrative 
Powers Over Persons and Property"; Dickinson "Administrative Justice and 
“the Supremacy of Law.!! 


V. + Administrative procedure characterized by laxer rules of. évidence 
a: permits “reliance on matters outside of the record. 


Administrative tbibunale such as the. cen state. Conmerce Commis. 
sion or the representatives of the Secretary of Agriculture are generally 
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composed of experts in their fields who may well be acquainted with a 

far wider range of informution than \the parties who invite the litiga- 
tions: ' It does not appear like'a sensible procedure to compel them to 

refrain from any use of this information on the technical: ground that 

they had not got it into the record at the. appropriate time. . Not only 
does this demand. appear senseless, ima very. literal sense it appears 

impossible: . 


tthe Commission was not required to. shut its eyes to what 
it saw in that proceeding or close: its mind to the. knowledge 
it there acquired, and proceed afresh in the instant: appli- 
cation for a short extension from the long one without re- 
gard to what it knew -—- and could not forget -+ had a bearing 
one upon the other.! a ei ee) 8 Bae 4 
; eek iF 
Pas R. Re Coe Ve Ue Se 40 Fed. (2nd)921, 92h. 
- Thig line of analysis :finds* further support in an expansion of 
the doctrine of judicial notice, Yor intimatiows are present even within 
the limits of the small number of. cases that are cited in this memoran— 
dum that this doctrine has a distinct place in the theory of judicial re- 
view of administrative action. Thus the court in one of the cases above 
cited, Denver Union Stockyard Co. ve U.S.D. Col, 193e, page (55, has 
taken’ judicial notice of the depressions Furthermore, one of the objec— 
tions to outside findings which were put forth in the Abilene case, cited 
above, was the fact that annual reports filed with the Commission and 
not formally put into evidence concern such facts as the court could have 
no judicial notice about. The evidentiary basis of the doctrine of 
judicial notice is that courts are only to take notice of tnose facts 
of which they may be expected to take notice and so even if they happen 
.ta.bevaware of other facts they may not judicially notice. such facts 
“unless they would fall within the ordinary range of knowledge of .the- 
“gudgee Inasmuch as administrative tribunals are composed:of experts, 
the ordinary range of a commissioner's knowledge would’ be much wider 
ithan the ordinary range of a judge's knowledgé: and: therefore a much wider 
scope would be allowable for the doctrine of judicial notice in the case 
of an administrative tribunal. In addition, the impression is preva— 
lent that even the courts are beginning to be ‘willing to take judicia 
notice:of an increasing number of categories of. fact. 7 Oi 
; »In connection with all this it should be stressed that the United 
States Government has committed itself to a policy of bureaucratic ex- 
pansion which will necessitate much more latitude for administrative 
officials. It might also be suggested thnt the facts upon whith the - 
Secretary of Agriculture is to act under the present section, although 
complicated, will ‘not be as involved as a rate record dealing with the 
extremely confused subject of valuation and reasonableness is likely to be. 


VI. The judicial distrust of administrative action under which the 
rule of exclusive reliance on the record originated is not justified. 


The rule, as indicated above, had its inception in the case of 
interstate Commerce Commission v. Louisville & Nashville Ry. Coe 227 U.S. 
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8S (1913), a case hearkening back to the pre-war era, and one may also 
add, a pre-NRA era, during which judicial distrust of administrative 
action was quite often in evidence. The fears that the court entertain- 
ed in that case are quite apparent from the language of the court itself: 


"In such cases the Commissioners cannot act upon their own 
information as could jurors in primitive days. Al! parties 
must be fully apprised of the evidence submitted or to be 
considered, and must be given opportunity to cross-examine 
witnesses, to inspect documents and to offer evidence in 
explanation or rebuttal. In no other way can a party main- 
tain its rights or make its defensee In no other way can 
it test the sufficiency of the facts tosupport the finding; 
for otherwise, even though it appeared that the order was 
without evidence, the manifest deficiency could always be 
explained on the theory that the Commission had before it 
extraneous, unknown but presumptively sufficient information 
to support the finding. United States ve Baltimore & Ohio 
Sameeaens Re, coo U.. Ss. 1H." 


The court quite obviously was afraid that the administrative would 
base its action almost entirely on matters outside the record, and that 
this might form a cloak for corrupt practicese A comparatively recent 
and more moderate expression of this seeming fear is to be found in Cir- 
cuit Judge Woolley's Opinion in Pas Rye Coe ve U. §.» 4O Fed. (2nd 921, 

923 Western District Pa. (1930), wherein the Judge states: 


"The Cogmission, an administrative tribunal, came to the trial 
of the issue of convenience and necessity equipped by training 
and experience to deal with that question adequately,and finally. 
Though acting as experts, the Commission must, nevertheless, 

have before it facts in respect to the situation on which to 
base its judgment. An attempt to exercise discretion or render 
judgment without facts would not be an exercise of discretion 

at all, It would be an arbitrary act and, being beyond its power, 
would be unlawful. United States ve. Abilene & Soe Rye Coe, 

B65 U.S. 274, 288, 44.5. Cte 565, 69D. Bde JOG... So the cen 
tral issue on this bill is whether there were facts in the case 
before the Commission and, if so, whether they were substantial 
enough to warrant the Commission's order, wholly without regard 
to our views on its action.!! 


It is apparent in view of the present tendency toward increased 
governmental control over the economic life of the country that, if ef- 
fective action for this purpose is to be secured, the administrative 
tribunals must be accorded at least a prima facie presumption of honesty 
and must bemnllowed to take comparatively summary action. 


It is my conclusion that though the matter is not entirely free 
from doubt, the Secretary may with reasonable safety rely upon material 
Outside the record in making administrative findings under Section 15 (d) 
Br tho Act. - 

Francis Me Shea, 
Chief, Briefs and Opinions 
Legal Division. 
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Noe 20 


LICENSING OF PRODUCTION CREDIT AGENCIES 


Section &(3) of the Agricultural Adjustment 
Act authorizes the issue of licenses 
to production credit agencies engaged 
in the financing of potato crops. 


Opinion Section Memorandum No. 32 
Dated December 15, 1933. ° : 


December 15, 1933. 
MEMORANDUM TO MR. FORTAS 


Dear Mr. Fortas: 


Pursuant to your request of November 6,'1933, I respectfully. 
submit my opinion as follows: 


QUESTION 


May production credit agencies which supply fertilizer, seed, gro- 
ceries, money, etc., to potato growers be licensed under the terms of 
Section 8 (3) of the Agricultural Adjustment Act? 


OPINION 


Section & (3) of ‘the Act authorizes the issue of licenses to pro- 
duction credit agencies engaged in the financing of potato crops. 


FACTS 


The marketing agreement drafted by agencies representing potato 
growers in seventeen states contemplates the licensing of "production 
credit agencies". These agencies include firms which supply fertili- 
ger, seed, etc., to potato growers and in return obtain a security in- 
terest in the crop or payment therefor. They also include "time mer- 
chants", that is, local merchants who supply groceries, hardware, etc., 
and similarly secure an interest in the crop. It seems that this 
practice of taking a proportionate interest in the crop enables the _. 
credit agency to obtain an unconscionable return on its investment, even 
as, much as 75 per cent where the normal rate of interest on loans would 
be 5 per cente It is obvious that ‘this practice is unfair to the producer 
and deprives him of a reasonable return for his labor. 


DISCUSSION 
Bed Sa A LICENSE 20R Ue ae CREDIT AGENCIES IN QUESTION Is 
AUTHORIZED UNDER THI TERMS OF SECTION 8 (3) OF THE AGRICULTURAL ADJUST- 
MENT ACT. : 


Section 8 (3) of the Act provides in oart that the Secretary of 
Agriculture may issue licenses permitting processors, associations of 
producers, and others to engage in the handling, inthe current of in- 
terstate or foreign commerce, of any agricultural commodity. Investi- 
gation reveals that the word "others" was inserted to give this Section 
as broad a meaning as Posies Originally the provision’ in. question 
read "and other agencies". "Agencies" was removed in order to widen the 
scope of this provision. (Cong. Rec. Vol. 77, pe 1422). The term "others" 
would seem, therefore, to be broad enough to include production credit 
agencies. 
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Upon the facts presented the production credit agencies in ques-— 
tion as a part of their practice market and ship or supervise the mar- 
keting and shipping of the potatoes in which they have an interest. In 
the usual course of trade these commodities flow in the current of inter- 
state commerce. It follows that these credit agencies are handling an 
agricultural commodity in the current. of interstate commerce and there- 
fore come within the purview of the licensing provision. 


In addition, Section & (3) contemplates as one of the specific 
uses of licenses the elimination of unfair practices or charges that 
burden the financing of the production and distribution of agricultural 
productse The provision in question reads: . 


"Such licenses shall be subject to such terms 
and conditions * * * * as may be necessary to 
eliminate unfair practice or charges that prevent 
or tend to prevent the effectuation of the declared 
policy and the restoration of normal economic con- 
ditions in the marketing of such commodities or pro— 
ducts and the financing thereof." (Underscoring 
supplied). 


: The use of licenses to eliminate unfair practices or charges le- 
vied against agricultural financing would therefore seem to be speci- 
fically contemplated by the Act. 


(2) THE ISSUE OF THE SAID LICENSE WOULD BE IN CONFORMITY WITH 


THE PURPOSE FOR WHICH TH# LICENSING PROVISION WAS ADOPTED AS REVEALED 


IN THS LEGISLATIVE HISTORY OF SECTION 8 (3). 


secretary Wallace, in testifying before the Senate Committee on 
Agriculture and Forestry, stated that Section & (3) "furnishes the 
power to prevent unfair trade practices from crippling the Act". He 
also stated that licensing provisions are vital "to effectuate produc-— 
tion and marketing programs that might otherwise be defeated through 
practices unfair to the public or producers". As the question has been 
presented the licensing of production credit agencies is essential. to 
the successful operation of the marketing agreement which potato grow- 
ers in seventeen states have drafted. | 


‘Further support for the use of licenses for the purpose in ques- 
tion is to be Tound in the statement of Representative Doxey before the 
House, Referring to the licensing provisions, he is quoted at page 644. 


of Volume 77 of the Congressional Record as follows: 


"He (the Secretary of Agriculture) can prevent 
unfair practice or charges by the processors or any 
agency in the marketing, financing, or handling of 


such commodity and impose penalties therefor." 


(On the foregoing analysis I conclude that licenses may be issued 
covering the production credit agencies in question. 


Francis. M. Shea, :.. a oe 
Chief of Brief and Opinion Section, - 
Office of the General Counsel. 
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Noe 23 


LICENSING TO REQUIRE USE OF 


DOMESTIC FATS AND OILS 


A provision in a license issued under Sec- 
tion 8(3), or a marketing agreement 
entered into under Section 8(2), of 
the Agricultural Adjustment Act, or 
a code effective under the National 
Industrial Recovery Act, prohibiting 
the use of foreign fats and oils for 
domestic manufacturing ae is of 
doubtful validity. 


Opinion Section Memorandum No. 43 
Dated December 15, 1933. 


AG 5 


~ December 15, 1933. 
MEMORANDUM TO MR. FRANK: 


I submit herewith my opinion on the question raised in Mr. 
Titt's memorandum of October 14,,1933, regarding restrictions upon 
the use of foretém fats and oils in licenses, under the Agricultural. 
Adjustment Act. = : ; 


QUESTION 


Is it permissible in a license under Section 8 
(3) to require that persons subject to the 
license shall use only fats and oils domestically 
produced, except in case of necessity? May the 
same restriction be placed in a marketing agree- - 
ment entered into under the Agricultural Adjust- 
ment Act? May the same restriction be made part 


NN a pa AD 
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OPINION 


An analysis of the meaning of the power to prohibit the use of 
foreign agricultural commodities will show that it is very unlikely 
that such prohibition can be exercised through either licenses, mar- 
keting agreements, or codes, The validity of any of these prohibitions 
will depend upon the power vested under the Agricultural Adjustment Act 
and the National Industrial Recovery Act in the Secretary of Agricul- 
ture, the Secretary and the signatories to the marketing agreements, 
and the President or by delegation of his functions the Secretary, 
respectively. But whichsoever of the turee methods be employed to 
prohibit the use of foreign fats and oils, its commercial. effect upon 
the imports of these commodities will be the same,: The commercial 
nature of the power which it is proposed to exercise by such restrictions 
mill be the same because they cover the same fields of industry. Hither 
the license, or the marketing agreement when universally agreed to, or 
the codes will impose the ban on all of those participating in any 
given ‘processing of the agricultural commodities which are to be 
regulated. The problem of congressional intent to grant such pover 
either under the licensing or marketing agreement sections of the 
Kericultural Adjustment Act or the Code Sections of the National In- 
dustrial Recovery Act is the same, because the question of intent at 
M4. 5 commercial one and the same for all. three. The question 
ig "Did Congress intend to vest in the administrative authority under 
consideration the vower to place a virtual embargo on foreign agri- 
cultural commodities?" 
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That this is the commercial aspect of the question of intent at issue 
can »e discovered from the follotting line of reasoning: The power of the 
Secretary to license or to enter into marketing agreements extends to any of 
the processors of any agricultural commodity. The code authority extends te 
any of the same processors. If a ban .can ve placed oh-the use of the for- 
eign agricultural commodities by one set of processors, it.can be done sigms 
all, and in this way effect a ban on the purchase of any foreign agricul 
tural commodity which competes with any domestic one. The exceptional situ. 
ations in which the ultimate consumer directly purchases a foreign agricul-@ 
tural commodity is too’rare for comment. ‘Thus to answer any of the three 
questions asked in the affirmative means to agree that the Congress .not in — 
express terms, but by implication from a grant of general powers, invested 
the Secretary under the authority to enter into marketing agreements or is— 
sue licenses, and the President under the authority to approve or impose © 
codes of fair competition, to place an embargo on foreign agricultural 
productse ; 


Exception may be taken to calling the exclusion of foreign agricul- 
tural products from use in processing an embargo, but the Supreme Court has 
indicated that the two may be considered in the same terms. In Brown Ve 
Maryland, 25 U. $8. 419 (1827), the Court was considering the constitution- ~ 
ality of a state tax on the storage of imported goods. It had been argued © 
that since the goods had already entered the states, this tax would not vio— 
late the prohibition against laying of "imposts or duties on imports or ex 
ports". In reply the Court said (p.4%9); 


"There ig no difference, in effect, between a power: 
to prohibit the sale of an article and a power to prohibit .°: 
its introduction into the country; the one would be a neces- 
sary consequence of the other. No goods would be imported, - 
if noné could’ be sold." — ries ae 


In discovering Congressional intcnt when regulating commerce and in-.~ 
dustry, one must look to the economic and commercial effects of such regu- | 
lation and ask oneself the question, "Did Congress want to achieve such a ~ 
commercial result and did it want to achicve it in this way?" Since there ¥ 
is nothing in the Agricultiiral Adjustment Act or the National Industrial Re=" 
covery Act code sections which definitely or anything but remotely implies ~ 
that marketing agreements, licenses or codes are intended to. contain such * | 
embargo provisions, sections of the Acts or previous Acts, whose effectivenes 
would be destroyed by such provisions or which shor that Congress deals with 
imports by other methods,.will suffice to show the. lack of power. The an- 
sver to the problem in hand is based in great part on. the means’ Congress pro= 
poses to use for restricting foreign imports and embargoes thereon as found 
in Section 3(e) of the National Industrial Recovery Act and the Tariff Acts. 
Looking to the National Industrial Recovery Act, one discovers not only that 
special provision is made by Section 3(c) for dealing with the problem of = 


oes 


shed 


_ foreign imports where they interfere with the operation of a code of 


fair competition, but that an elaborate procedure is required and a 


“limited form of regulation is permitted. Here the President may not act 


alone, as he does in ordinary code matters, but must refer the matter to 
the United States Tariff Commission. This commission has been invested 
by its organic act with jurisdiction in matters of foreign trade. The — 
procedure of Section 3(e) leaves the manner of controlling foreign im- 


ports where it was in normal times, freed from the more summary proccdure 


in-other parts of the National Industrial Recovery Act. In the face 

of this, it is unbelievable that Congress intended‘to have the Secretary 
exercise virtual embargo powers under Sections 8(2) and 8(3) of the Agri- 
cultural Adjustment Act without specific. authorization and without refer- 


ence to the traditional procedure governing such regulations of imports. 


In the absence of specific authorization in the Agricultural Adjustment 


Act is is important to consider in implying any such authority that the 
secretary is-an: administrator, not normally having any control over im 


ports‘and, that in the: case of licenses no provision for hearing is 
Beceuvens ' Dit ae | . 


As for invoking the code provisions under the National Industrial 


Recovery Act’ for the purpose of preventing. use of foreign commodities in 
_ domestic production, the fact that express provision is made for regu- 
lation of this character in Section 3(e) is fairly conclusive of an 


absence of congressional. intent that implied authority for like purpose 
should be ‘read into other sections. The provision in this section for 
Gareful: investigation by a body trained to the task and with an elaborate 


: 


inquisitorial procedure would be superfluous, if its functions could be 


eed by the more summary authority of code hearings. 


The fact Pee Section 3 zie) g provisions are to be deemed (ex 
clusive, as means of Sakis imports under the National Industrial 
Recovery Act is of importance in discovering the intent of Congress as 
to’ the use of marketing agreements and licenses. under the Agricultural 


; Adjustment Act for the: purvo se -of controlling imports. Though it be 


admitted that by Section 8 (a) of the National Industrial Recovery Act 
none of the provisions of the Agricultural Adjustment Act are to be 


~ treated as repealed or modified by. the former Act, both Acts are part 
‘of a general. schemes” It- mst be remembered that those industries which 

“are licenséd‘or have marketing agreements under the Agricultural Adjust- 

ment Act may also have codes of fair competition provided for them under 


the National Industrial Recovery Act. It. seems.an improbable interpreta- 


tion thet under’a part of the general scheme foreign imports may be 


dealt with in.a summary fashion by license, while under another part 
foreign imports are to be dealt with by a circumscribed and carefully 


~~ 6kaborated prockdires.: This does not mean thata.license may not make 


| some’ provisions for foreign imports by putting them in the same category 


or a similar category to domestic products, but. it does mean that the 


“equivalent of an embargo is most likely confined to an exercise of the 


_ Presidential | Hees ander Section st 


igauanaekaticn should Beis siven. to. ca Supreme Court's position on 


the delegation’ to ‘the ‘President of the tariff-making power in Hampton & 


Co. ve United States, 276 U,S.:394 (1928). The delegation of the power 
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to the President by. the Tariff Act Tas upheld because the Court gave 
considerable weight to two.factors: ~The specific metnod of ascertaining 
the evidence on which the President was to act and the limitations 
imposed on the range of Presidential action. ‘On pace 405, the Court 
said: 


ne Goneress adopted im Section 315 the method of des- 
cribing with clearness what ‘its policy and plan was and 
then authorizing a member of the executive branch to 
carry out this policy and plan, and to ‘find the changing 
difference from time to time, and to make, the adjustments 
necessary to conform the duties to the standard underlying ~ 
. that policy. and:iplan. As it was a matter of great im-.: 
* portance,:. it concluded to give by statute to the. President, 
«the chief of :-the executive branch, the function of deter-- 
*" mining. the difference as it might vary. He was provided — 
with a body of investigators who were to assist him in 
obtaining needed data and ascertaining the facts justify- 
ing readjustments. There was no specific provision by ~ 
which action by the President might be invoked under this. 
Act, but it: was, presumed that the President would through 
this body of:-advisors keep himself advised of. the necessity. 
for investigation or change, and then would proceed to pur- 
gue his duties under the Act and reach such conclusion as 
he Might find Shap wees by the IDV SE rer aene and, . prota 
the same if necessary." 


The significance of such a nee and the validity of the Executive 


power is seen on page 4093 


nlf Congress; shall cone eae by legislative act an- inteliae 
gible principle.to which. the person or body authorized to 
fix such rates is directed to conform, such legislative 


action is not a forbidden eeyceatees of legislative power.".» 


Since the expressed ape nnaeniry ese) opinion: of the Supreme Court Lsinom eis 


likely to be disregarded by Congress, the’ careful preservation of the — 
previous tariff procedure in: Section 3(8) of the National Industrial. Re+ 
covéry Act may be interpreted:as Congressional déference to judicial : 


opinion. If this be. so, it is unlikely that Congress intended to ee 


ize “by implication other. means of imposing embargoes by the terms of 
National Industrial Beer ern ‘or the sig teins tat Adjustment Act. 


A further’ abyeetape: ce the pclae prohibition ‘against the: use 


of foreign fats and oils in domestic production is found in the fact. 
that ‘the imposition of such virtual. embar; zoes would seriously affect. 
revenues which the United States derives from import duties. It-is: bare 
argued that import duties may not be properly affected by licenses in 
some particulars, but that there is grave difficulty in asserting: that a 
Congress confronted. with the-serious task of bata ancing ‘the budget con— “% 
ferred by implication power for :sérious: interference with the, revenues , 
to be obtained from customs dutios. St dia te arpa 
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It is therefore concluded that a provision in a license, & mar- 
cement or code prohibiting the use of foreign fats and oils 
estic production is legally of doubtful validity. 


FRANCIS M. SHEA 
Chief, Brief and Opinion Section 
Office of General Counsel. 
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Noe 2-23 


~ISSUANCE OF LICENSH IN ABSENCE OF 


MARKETING AGREEMENT 


The authority to issue licenses conferred 
upon the Secretary under Section 
&(3) of the Agricultural Adjust- 
ment Act may be exercised inde- 
pendently of the exercise of au- 
thority conferred by Section 8(2) 
to enter into marketing agreements. 


Opinion Section Memorandum No. 36 
Dated December 16, 1933. 
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December 16, 1933. 


_ MEMORANDUM FOR MR. COBB 
Re: Cotton Ginners! Marketing Agreement. 


You have asked me to advise you.whether or not the cotton gin- 
ners could legally be licensed in the nhsence of a marketing agreement. 


I understand that the cotton ginners! marketing agreement has been 
tentatively approved by the Secretary: and is now in the field awaiting 
signature by the members of the industry. Your question is whether the 
terms of the marketing agreement may legally be incorporated in a li- 
cense which will be issued prior to the agreement having been signed by 
a substantial part of the industry. 


Section 8(3) of the Act which authorizes the use of licenses 
stands upon its own feet and does not require the Secretary to issue 
licenses only in support of marketing agreements. It is to be noted 
that subsections (1), (2), and.(3) of Section 8 are stated as separate 
powers granted to the Secretary. in order to effectuate the declared 
policy. Subsection (1) provides for reductionof the acreage or reduc- 
tioh in production for market, or both, of any basic agricultural com- 
modity by agreements with producers or by other. voluntary methods. Sub- 
section (2) authorizes the Secretary to enter into marketing agreements 
with processors, associations of producers and others engaged in the 
handling, in the current of interstate or foreign commerce, of any agri- 
cultural commodity or product thereof. Subsection (3) authorizes the 
Secretary to issue licenses permitting processors, associations of 
producers, and others to engage in the handling, in-the current of 
interstate or foreign commerce, of any agricultural commodity or pro- 
duct thereof, or any competing commodity or product thereof. 


‘Not only are each of the nbove sections separately stated, and 
not by terms or by implication made dependent upon each other,: but as 
will be seen from the above summary of these subsections, subsection 
(3) covers more ground than does subsection (2) and so insofar as com- 
peting commodities, at. least, are concerned could not. be limited’>.to an 
industrial activity covered by a marketing agreement. This indicates 
that subsection (3) was meant to give an Bice capable Os exercise 
wholly independent from. subsection. (2) ' 


Bintements | to. i a Be 


Certain passages in the ‘legislative history hy ee that .- the 
licenses were to be used to supplement other actions taken under ‘the Act. 
In the Senate hearings on the bill, the.Secretary at-page 150 made the 
following statement: PRPS TO aia AERO NEEL tis 
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"As to the licensing provisions, I regard them as 
vitale They are not an end in themselves; but are supple- 
mentary authority to effectuate production and marketing 
programs that might otherwise be defeated..." 


In the report of the House Committee under tle heading "Powers of 
the Secretary of Agriculture", the .licensing power is described as fol- 
lows: o , wae 


Be 12. supplementary power to aid in effectuating 
the declared policy and in making effective the control 
4... measures taken under the bill..." 


“At page. 1l of the Senate Hearings, the Secretary stated: 


"Suppose, for instance, your commodity council 
had been set up under no. 2, and certain agreements had 
been entered into by whicn it was undertaken to protect 
the ,common interest of. all parties involved, the interest 
of the producers, the processors, and the consumers, and 
suppose that some individual processor, some group. of 
producers--6f course, no producers are involved in this 
_.. licensing; they could not be-—but suppose some association 
oY some processor deliberately tries to -sabotize the agree-. 
-.ment entered into, we have here the power to make him behave." 


"., At the same place in the Hearings Mr. Frederic Lee. stated; 
"The licensing provisions would apply to such classes 
of processors, associations, and other agencies as the Secre-. 
.. tary prescribed in his regulations. He is given authority. 
further on to prescribe. The terms of the license would be. | 
Left.to the discretion of the Secretary of Agriculture and. 
would in general be such as would prevent unfair practices or 
Charges which tended todefeat the purpose of the act. It is 


price for agricultural commodities. The license might be sus+ 
pended for violation of the terms under which it is granted." 


At.page 13 of the Hearings the following discussion occurred: 


"Mre Lee. I would not suppose that would be necessary, Senator. 
It would depend on how circumstances developed. If through the 
reduction inscreage and the benefit payments made, or other 
powers exercised, the price of wheat was being raised from those 
operations sufficiently without undue burden to the consumer, 
then I would suppose no license would be necessary, but if those 
operations, and the exercise of those powers was going on and it 
was found/ He ugh trade practices or charges the producer was . 
not receiving a fair return of the money involved, or the consumer 
was being Charged excessive distributing costs as a result of the 
operations, then the licensing system might be brought into play. 


—E———————— aE 
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It is not something that I personally would feel that the Secre- 
tary would automatically, when the act went into effect, make 
immediate’ use of. It is more in the nature of an additional re- 

moc ‘medy to care for situations that may develop, that tend to ye 
rass the operation of the act. 


"Secretary Wallace. ‘It would follow the commodity councils very 
rapidly, would it not, in all probability? 


"Mre Lees If you had the commodity council. 
"Secretary Wallace. Yese. 


"Mr. Ezekiel. If I may suggest, the commodity council might sub- 
stitute a voluntary agreement in place of enforced regulation 
through a license in industries where the commodity council and 
agreements under those provisions gave effective control; then 
the compulsory license would not be required. 


"Mr. Lees That would be my judgment, Mr. Secretary, as Mr. 
Ezekiel has stated, that the agreement to such provisions would 
be sufficient to care for your commodity councils, I think under 
most circumstances, without the additional aid of the licensing 
provision.!! 


There are, however, other passages in the legislative history that 
indicate a realization that the licensing powers as conferred were ca- 
pable of independent use. The above quotations are made solely to indi- 
cate that there is evidence that the Secretary and his advisors have at 
times regarded the license power as to be used in most cases as a supple— 
mentary device. 


Practice of Administration 
No license has yet been issued except in support of a marketing 
agreement which had already been adopted by a substantial part of the 
industrye Your proposal, of course, raises for administrative determi- 
nation a sharp question of policy as to whether the prior practice with 
respect to licenses is to be changed in the case of the cotton ginners. 


Constitutional Questions 


The licensing powers, as you know, raise considerable constitu- 
tional difficulties. Where an individual has signed a marketing agree- 
ment and accepted benefits under the Act, he is probably not in a posi- 
tion to attack the constitutionality of the Act. This is one reason for 
profcrriu.., as a matter of law, the use of licenses as supplementary to 
marketing agreements rather than as separate devices. It may also be 
Observed that where a substantial part of the industry has Ae bs to cer- 
tain terms under which they are to operate, the imposition of a license 


Pe A tet ht? tray Ng FU 
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“containing those. same terns is. Hos tHat | extent Paha aba 
nits the majority to carry out effectively prov ision on Ww 


very well be that this procedure would be Pheaien, es the ¢ 
in keeping with traditional, democratic governnental actions I 
be a.fiat license imposed upon the entiré industry regardless 
“gent and it might consequently be held to be a more justifiable 
ference with private rights than a separate license in the abse 
unusual circumstances. 


Alger Hiss, 
Assistant to General Counsel. 
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LICENSING OF PRODUCERS 


The legislative history of the Agricultural Adjust- 
ment Act indicates that individual pro- 
ducers were not intended to be subject 
to licensing under Section 8(3). 


Opinion Bection Memorandum No. 56 
Dated December 16, 1933. 
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December 16, 1933. 


MEMORANDUM TO MR. PRESSMAN 


In reply to your inquiry concerning the legislative history of 
Section 8(3), I submit the following?. 


OPINION 


The legislative history of the Agricultural 
Adjustment Act indicates thnt individual pro- 
ducers were not intended to be subject to 
licensing under Section 8(3). 


yy 


The original wording of Section 8(3), as 
discussed in the Sennte hearings, was defi- 
nitely understood to exclude producers as 
such. 


As originally introduced, Section 8(3) provided for the licens- 
ing of "processors, associntions of producers, and other agencies" 


In the Hearings before the Senate Committee on Agriculture and 
Forestry, March, 1933,-p. 11, Secretary Wallace made the following state- 


Suppose, for instance, your commo- 


Wallace: dity council had been set up under no. 2, 


Secly 
Wallace: 


and certain agreements had been entered 

into by which it was undertaken to protect 
the common interest of all parties involved, 
the interest of the producers, the proces- 
sors, and the consummers, and suppose that 
some individual processor, some group of 
producers -— of course, no producers are in- . 
volved in this licensing; they could not be be 
-- but suppose some associntion or some pro- 
cessor deliberately tries to sabotize the 
the agreoment entered into, we have here the 
power to make him behave. .«a..... 


This requirement of the license 


applies only to associations of ODI ES 
ae not to individual producers? 


That eer associations of pro- 
ducers are listed here. . They should be 
listed." ; ; : 


The same question is discussed on page 14 of the Hearings: 


"Chairman: In contemplation of a license 
being issued, any one who has a License 
and violated the provisions of it, he 
is then estopped from any protection or 
any distribution? Mey I ask, Mr. Lee, 
if your interpretation of the licensing 
feature is that once he is compelled by 
the Secretary to take out a license and 
he violates the terms of the license, 
then he is forbiddan to produce or to 
manufacture? 


Lee: It would be within the power of 
the Secretary to suspend or revoke the 
license, and if it was suspended or re- 
voked, then he could not operate further 
in distribution without subjecting him- 
self es ae Keats aes pub the 


once mo noe do not an anply +8 atl 
producers, as I understand your inquiry 


to imply.) 


hs 


The The amendment substituting “others! for "other | 
agencies" in Section (3) was a formal one and 
indicated no intent. to ir coeiass Sa et rs with- 
in the provisions for licensing 


As reported from the Senate Committee on Agriculture and Forestry, 
the bill was amended by striking out "other agencies" and inserting the 
word "others". This change was adopted by the Senate, and as Senate 
Amendment No. 19 was acceded to by the House. 


The history of the amendment indicates that the change from "other 
agencies" to "others" was simply a matter of perfecting the drafting of 
the bill. The section originally provided that "any agency engaged in 
such handling without a license!" should be subject to a fine, This was 
obviously defective in that it would not have provided any penalty for a 
eet Naa could not be brought within the term vany agency". The word 

agency" was, therefore, stricken out and the words "such person" ‘sub- 


stituted. These amendments were reported (77 Conge ReCe 1422) in the 
following perfunctory manner; 


"Presiding The next amendment wa on page 7; 
Officer: line 16, after the word "and", to strike. 
out "other agencies" and insert "others"; 
in line 19, after the word:"competing", to 
strike out "agricultural"; on page 8, line 
5, after the vord "thereok" and the period, 
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to insert "Any order of the Secretary 


suspending or revoking any such license 
shall be final if in accordance with law"; 


and in line 7, after the word "Any", to 


strike out "agency" and insert "such per- 
son", x « xl 


Nothing in the debate in the Congress indicates that the intent 
of the amendment was to make it permissible to license producers. 


III. 


The debate in the Senate and House indicates 
no intent to reach back of processing and dis- 
tributing to license the producer as such. 


. In the Senate there was some, discussion of the possibility of 
licensing producers who incidentally process and market some part of 


their produce. 


At the time of this debate Section 8(3) was limited to 


sapply only to those handling "any basic agricultural commodity or pro- 


duct thereof", 


as follows; 


"Kine: 


Smith: 


King: 


Smith: 


Kings: 


Senator Smith, in charge of the bill, was interrogated 
(77 Cong.-Recs 1337) 


Does the bill mean that, for 
instance, a man who is running a little 
gristmill in some remote portion of the 
United States, who buys wheat from the 
SAIMST STINGS dtvinto <Lour, bran, and 
shorts, would have to obtain a license 
in order-to operate his mill? 


If he did not enter into an agree- 
ment beforehand he would, provided he 


was carrying on the business for commer-— 
cial purposes. 


One would be operating a mill only 
for commercial purposes. 


Certainly. 


As the Senator knows, in many 
sections of the country, women, and men, 
too, for that matter, take fruit during 
the fruit season and can a limited amount 
in their own kitcnens or in their own 
homes, put it upon the market, and dis-— 
pose of it; and in some places it has a 
limited market because of its superior 
quality. I suppose the woman who thus 
takes the fruit and manufactures it into 
a commodity for sale,in a limited area 
would have to obtain a license. 
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Smith: “" "Mere is a modification in the 
‘pill which I will come to covering 
that matter." 


The legislative history does not make clear which modification 
of the bill it was, to which Senator Smith had reference. It Was, 
apparently, however, Section 15(b) which relates to the processing tax 
and which permits the Secretary to "exempt from the payment of the 
processing tax the processing of commodities by or for the producer there- 
of for sale by him where, in the judgment of the Secretary, the imposition 
of a processing tax with respect thereto is unnecessary to effectuate the 
declared policy". That the exemption of the producer from a processing 
tax was considered in connection with his exemption from the requirement 
of a license is indicated in the following debate; 


"emith: > There was no particular language 
limiting the home-consumption idea. After 
the committee had considered it at length, ec: 
taoy agreed that wherever a farmer process- : Dass 
ed his product himself he should not be 
limited, or where he got some one to process 
it for him. To illustrate, a farmer carry- 
ing his corn to the grist mill and having it 
converted into meal would not pay a tax; 
neither would there be a license required by 
the mill that processed it.for his consump- 
tion. That was not in the first bill, be- 
cause the Senator from Nebraska brought it 
up; so they finally agreed upon this lan- 
guage. I think the Senator from Nebraska 
drew this wording: 


‘The Secretary of Agriculture 
may provide by regulations for 
exemption from the tax of commodi- 
ties processed by the producer 
thereof or processed for the producer. * - 


I admit that it is pretty broad, but » 
iti lsiin ‘tnevpitas ; 


Norris: That is all within the regulations. 
Smiths . ' Yes; that is all within the regulationse 
Norris: Of course, ‘the Secretary. could provide 


that it should not apply to a man who owned 

a million hogs, or a thousand hogs, and pro-= 
cessed theme f i 
* * * If a farmer makes some sausage and 

takes it to town and sells, nobody wants to 

compel him to take out a license or to pay 

a tax. That would make the bill ridiculous.*** 


(77 Conge Rece 1557) 


" 
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Throughout the debate on Section 8(3) discussion is confined to 
those engaged in processing and distributing. Frequently the term 
"processor" alone is employed in describing the class of persons falling 
within the scope of the Section. See, for example, // Cong. Rec. 1367. 
The definitely indicated purpose was to reach "the handlers of farm 
products and the processors of farm products", who, in the absence of 
regulation through the licensing device "Would be able to take the bene- 
fits under this bill away from farmers". See statement of Representative 
Fulmer, author of the bill in the House. 7/7 Cong. Rec. 1294. 


It is therefore submitted that an analysis of the legislative 
history indicates that individual producers, as such, Were not regarded 
as falling within the terms of Section 8(3). 


Francis M. Shea, 
Chief of Brief end Opinion Section, 
Office of the General Counsel. 
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REDUCTION OF PROCESSING TAX UNDER 
SECTION 15(a) OF THE AGRICULTURAL ADJUST- 


MENT ACT 


Under the terms of Section 15(a) of the Agri~ 
cultural Adjustment Act, the processing 
tax upon a commodity used in the manvu- 
facture of a low-priced product may be 
reduced in such amount as may be neces~ 
sary to prevent substantial reduction in 
the use of that commodity as compared 
with others in the manufacture of such 
low-priced product. 


Opinion Section Memorandum No. 38 
Dated January 5, 1934. 
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January 5, 1934. 
MEMORANDUM FOR MR. SAVOY 


Pursuant to your request, I respectfully report my opinion as 
follows: | EY -cORF AW el 


Question 


Is it permissible to reduce the process- 
ing tax on flue-cured tobacco used in 
the manufacture of cut plug from 4.2 
cents per pound to 3 cents per pound? 


Opinion 


The processing tax upon a commodity 
used in the manufacture of a low-price 
product may be reduced in such amount 

as may be necessary to prevent substan- | 
tial reduction in the use of that com 
modity as compared with others in the 
manufacture of such low-price product. 


Pertinent Section of the Agricultural Adjustment Act. 
Section 15 (a) provides: 


"If the Secretary of Agriculture finds, upon 
investigation at any. time and after due notice and 
opportunity for hearing to interested parties, that 
any class of products of any commodity is of such 
low value compared with the quantity of the commodity | 
used for their manufacture that the impositionof the’ 
processing tax would prevent in whole or in large part 
the use of the commodity in the manufacture of such 
products and thereby substantially reduce consumption 
and increase the surplus of the commodity, then the 
Secretary of Agriculture shall so certify to the 
Secretary of the Treasury, and the Secretary of the 
Treasury shall abate or refund any processing tax 
assessed or paid after the date of such: certifica- 
tion with respect to such amount of the commodity as 
is used in the manufacture of such products." 


41.8 Gas 


History and Application of the Section. 


In the’ Senate Hearings the following discussion of Section 15(a) 
took place (p.51): 


MR. TUGVELL. That section--that provision of that section-—has 
to do with the prevention of the incidence of the tax falling on the, 
producer, and allows discretion if it is found that the imposition of 
the tax causes aye to decline. 


SENATOR ‘NORRIS. Can you give us an illustration of where that 
would apply? os 


MR. TUGWELL. Will you explain that, Mr. Bzekiel? 


MR. EZEKIEL, Practically all of these products, certain portions 
of them are used for. subsidiary products of very low value; for example, 
wheat, there is cracked wheat for chicken feed. This would permit the 
Secretary to exempt the processing of wheat for animal feed, or bran, 
from the tax on wheat. 


Likewise a considerable quantity of cotton is used in the manu- 
facture of bags which compete with paper, such as the bags they sell 
oranges in in retail stores. This would permit cotton used for such 
purpose to be exempt from the tax and would permit cotton to displace 
paver in those usese 


And in tobacco, certain low grades of tobacco are processed and 
manufactured in nicotine and other byproducts which would not be used 
unless they could be acquired at a low cost. 


THE CHAIRMAN. And in the manufacture of these byproducts, if 


we find that the imposition of the tax will so increase the price as to 
have a competitor used in the place thereof, they can remit the tax? 


MR. EZEKIEL. That is right. 


SENATOR McGILL.: In other words, it will be used to prevent the 
substitution of some other commodity for the commodity benefited? 


MR NZEKIEL, Yes ° 


SENATOR NORBECK. Can-it be renewed as well as abolished, the 
tax, under the provisions of this law? ; 


MR, TUGWELL. Yes. 


The House Committee on Agriculture in reporting the bill made the 
following statement (73rd Cong. Report No. 6, p. 5): 


il i ial 
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"There is to be an exemption from the: ‘process- 

ing tax of any class of products of a commodity of 
such low value, compared with the quantity of the 
commodity used for their manufacture , that the im 
ae: | position of. the tax.would. prevent in whole or in . 
et ' large part the use of the commodity in the manu" . 
oe eS facture of such products.!! 


In the present Renton it’ appears that the imposition of a 


| tax of 4.2 cents per pound upon flue-cured tobacco results in a sub- 


stantial decrease in the use of such tobacco in making cheap cut plug 
in favor-of the use of Burley tobacco on which the processing tax is 
only 2 cents. <A reduction of the tax to 3 cents per pound would elimi- 
nate the competitive advantage now enjoyed by the Burley tobacco by 
reason of a comparatively low processing tax. 


Section 15(a) is applicable in this situation because: 


(1) The imposition of the 4 4.2 cents tax "would prevent in whole or in 


large part the use of the commodity in the manufacture of such 
products." 


(2) Cut plug constitutes a "class of products" of the commodity 
(tobacco) of "low value compared with the qantity of the commod- 
ity used for their manufacture." It mist. be conceded that this 
language of the Act, in specifying the relation between the low 
value of the product and the quantity. of the commodity used is 
‘somewhat obscure. The type of situation contemplated, however, 
as reference to the legislative history above quoted abundantly 
indicates, is precisely that which is here presented of 1a commod= — 
ity the demand for which for a certain use is dependant on its 
availability at a. low price as compared, with available substitutes. 


The only serious problem presented is that of finding in the 


. Statute authority to fix upon a commodity a different rate of taxation 


according, to its use. 
Discussion. 
lig’ 
Section 15 (a) makes‘ita duty of the 
Secretary, upon a finding of certain 
facts, to certify that the processing 
tax would prevent in whole or in large 
part the use of the commodity in the 


manufacture of the class of products 
described. 


The language of Section 15 (a) is that woon the stated finding, 
the Secretary of Agriculture "shall so certify." 
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Whether this language. ig peremptory or merely permissive in 
character depends not so much .upon.its form as upon the statutory pur- 
pose. [ft isa controlling rule of statutory’ construction that when a 
pover is given to public ‘off icers, whenever the public interest or an 
indivi dus ei right calls for its exercise, the statute is peremptory. 

U. S. v. Cornell Steamboat C Co., 137. Fed. 455 (1905): Supervisors ve 
Ue §., 4 Wall. 435 (tax levy); Brenner v. City of Los . “Angeles, (Cal) 
116 P. 397 (1911) (tax refund): Kttleboro Trust Co. ve Commissioner of 


as one rama Ppemiaegeneince eiiepeaaprinnasetaia 


Corporations and nd Taxation. (liass.) 15Z.N. Be. Ba6019S6)teas abatement) . 


In Minor v. Mechanics! _Benk, 1 Pet AA, 63 (1828), in conetraing 
the use of the word "may", the court eaeerted to the "well known rule in 
the construction of public statutes, where the wort 'may! is often con 
strued ns imperative." at 

"Tithout question such a construction 

is proper, in all cases. where the 
legislature means to imposé » positive 
and absolute duty, and not merely to 
give a discretionary pover,. But no wee 
general rule can be laid dom upon this © 
subject further than that that exposi-~ 
tion ought to be adopted in this as in 
other cases, which carries into effect 
the true intent and object of the legis- 
lature in. the enactment. N 


In U. S. ve Cornell Steamboat Co., 137 Fed. 455 (1905), 
statute in question authorized the Secretary of the Treasury, Fe Bi 
or refund duties woon merchandise upon proof of its destruction by fire 
or other casualty while in the custody of customs officers. The court 
held that the Secretary, if satisfied by proper proof of the requisite 
facts, might not refuse to allow. the refund arbitrarily, since such 
refusal would defeat the object of the statute. 


The object of the tax abatement provided in 15(a) is not in doubt.. 


It is an essential part of the legislative policy evidenced not only in 
this but in other sections of the act that the processing tax shall not, 
by decreasing the consumption of the commodity taxed, operate to the 
detriment of the producer. While it may not be imperative that the 
Secretary undertake investigation to determine the facts called for by 
Section 15(a), the facts having been found, the legislative purpose re- 
quires that action be taked to abate the. tax. 


The statutory purpose requires iat: hie 

tax be abated to the extent, and only to 
the extent, necessary. to. eneple the ‘com 
modity to compete with available substi- 
tutes. 


While the object of the processing tax is to obtain revenue for 
the extraordinary expenses incurred by reason of, the national economic 
emergency, the various tax provisions of the Act are designed to permit 
such adjustments as will prevent decrease in corsumption of the taxed 
commodity. Thus Section 9(a) provides for adjusting the rate of the tax 
to effectuate the declared policy: Section 9(b) provides a procedure for 
adjustment in the event that the Secretary finds that the tax is likely 
to decrease domestic con sumption: Section 15(d) provides for fixing a 
compensating rate of tax upon a competing commodity; and Section 15(e) 
provides for a compensating tax. equal to the amount of the processing” 
tax to be laid on any imported article processed or manufactured wholly 
or in chief value from the taxed commodity. It is apparent that .all of 
these provisions provide for adjustment of the rate of tax, or for the” 
imposition of taxes on competing articles, for the purpose of preserving, 
against the affects of the tax, the normal amount of domestic consumption 


of the commodity and its relative position in competition with euh- 


stitutes. 


Section 15(a), for the same purpose, permits the adjustment of 
the tax as to a part of the commodity according. to its use. In the 
present instance the threatened decrease of flue-cured tobacco ig due, 
not to the fact that a taxed commodity has to compete with an untaxed 
commodity, but that the flue-cured tobacco has to compete with a com- 
modity which is taxed at a lower rate. The object of the provision, 
accordingly, cannot be accomplished. .by abating the entire tax on flue- 
cured tobacco. To do so, leaving a tax upon the Burley tobacco, would. 
inevitably lead to a decrease in the use of Burley as compared with the 
flue-cured tobacco. To proceed further and remove the tax.on Burley. 
would be to defeat even more decisively the policy of the Act. which. 
requires that funds be available for financing the reduction programs. . 
Hence, to apply this Section 15 (a) in a manner to effectuate the 
policy: requires that the tax on the one type of tobacco be adjusted. - 
with reference to the tax on the other. | | 


As the basis for this adjustment it. is necessary that the Secre- 
tary of Agriculture, in certifying the effect of the tax, shall set 
forth the true situation and indicate the extent to. which the tax exceeds 
the rate which would preserve the relative competitive position of the 
commodity. 


The use of the yerd "abate" is consist- 
ent with reducing the rate of the tax to 
the extent necessary to accomplish the. 
legislative purpose. 


In certain applications "abatement" carries with it the sense of 
total destruction or elimination. Thus, it is said: 


" tAbate! is a generic term, deriv- 

ed from the French word 'abattre'’, | 

and means to beat down, or destroy." 

Case v. Humphrey, 6 Conn. 130, 140. 
However, the-application in that casé was to the abatement of a 
write Similarly, with an action at law, when a suit is abated it is 
absolutely dead while, on the other hand, a suit in equity when abated 
is merely in a state of suspended animation. Witt v. Hllis, 42 Tenn. 
38, 39-40: Kelly v. Rochelle, (Texe) 93 S. 7. 164, 166; Spring v. Webb, 
(Vt.) 227 Fed. 481, 483. And "abatement" of a legacy is the term com- 
monly used for a pro. ratadiinfiuatton of legacies in order to pay debts 
or specific charges upon the estate. Brown v. Brown, 79 Va. 648, 650; 
In re Hawzood's Estate, 159 N. W. 117, 37 S. D. 565. : 


In connection with taxation, abate is commonly used as meaning to 
reduce. Webster's New Internation Dictionary (1933) gives as one of the 
definitions of abate: . 


"3. To réduce or lower in amourt, 
number, degree, intensity, etc., 

to lessen: diminish; moderate; _ 
as to abate, or reduce the amount 


Ofe tax." 


That the term comprehends both entire and partial elimination of 
a tax is confirmed by reference to the language of statutes and judicial 
opinions. Thus Gen. Laws Mass., c 62, Sect. 43 gives any person 
agerieved by an assessment the right to complain and provides that bh bi 
after a’ hearing, the commissioner finds that the tax is excessive in 
amount or that the person assessed is not subject thereto, he shall 
abate it in whole or in part accordingly." "Abate" and "reduce" are 
used interchangeably in State v. Wells Fargo & Go., (Minn.-), 179 N. We 
221 (1920) in discussing the powers of the Tax Commission: 7 


"It could not abate the percentage at 
which particular property may be sub- 
_Jject to ad valorem taxation as provid- 
ed in G. § 1913 s 1938. No more can 
it reduce the percentage of gross earn- 

ings to be exacted." 


~193- 


And see City of Mandan v. Nichols, (N.D.) 243 N. W. 740 (1932) as’ 
an exomple of reducing an assessment under an abatement statute, and 
Lisbon Village District v. Town of Lisbon, (N.H.) 185 A. 252 (1931), 
holcing, on a tax abatement plea, that as the property taxed was exempt 
"the whole tax thereon is to be abated." 


Using the term "abate", therefore, in its ordinary meaning as 
abvlied to taxation, the provision that "the Secretary of the Treasury 
shall abate" mist be taken as meaning that the Secretary shall eliminate 
the tax entirely, or reduce the rate thereof, according to the facts 
certified by the Secretary of Agriculture. 


IV, 


Section 15(a) confers no exemption and 
can give rise to no cause for complaint 
so long as the tax:is not so high as to 
cause a decrease in the use of the com- 
modity in the monufacture of the low 
price product. 


Commodities which are used, in part, in the manufacture of cheap 
class products are not exempt from taxation under the Act. Section 9(a), 
in providing for the determination of the processing tax makes no dis- 
tinction based upon the use of the commodity. Section 9(b) provides for 
definite exemptions. No tax is to be required on the processing of a 
commodity by or for the producer thereof for home consumption. The 
Secretary is given power to exempt the processing of commodities by or 
for the producer thereof, for sale by him when the tax is unnecessary 
to effectuate the declared policy. 


These exemptions are in keeping with the purpose of the Act to 
benefit producers, since. the tax on commodities to be used or marketed 
by him would fall upon the producer directly. They ‘are to be sharply 
distinguished from provisions for abating processing taxes upon commod- 
ities for the use, and under the control, of others. The abatement of 
the tax permitted by 15(a) is clearly not desigmed to benefit such other 
persons. The basis for the abatement is solely the decrease in consump- 
tion which is inimical to the effectuation of the policy of the Act. It 
follows that Section 15(a) must be construed so as to accomplish its 
public purpose, and not strictly in favon of the taxpayer. So construed, 
the statute must be deemed to authorize such abatement of the tax as 
will prevent decrease in consumption for the uses indicated without 
thereby placing a competing commodity, also subject to a processing tax 
under a disadvantage of precisely the character which the abatement pro- 
Vision was designed to eliminate. 


Francis Me Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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No. 25 


APPLICATION OF NATIONAL 
INDUSTRIAL RECOVERY ACT CODES TO 


‘CERTAIN EMPLOYERS 


Bach of the following listed classes of employers ; 
may be subject to a code of fair competition, 
under the National Industrial Recovery era 
subject to exemption in jndividual cases where 
the facts clearly disclose that the individual 
employer falls within the category exempted by 
the Executive Order dated October 23, 19338: 
employers in towns of less then 2500 population 
(outside the immediate trade area of a city of 
larger population) employing less than 5 persons 
in the following classifications: (1) retail 
feed dealers, (2) feed manufacturers, (3) flour 
and grain millers, (4) foakers, (5) country 
elevators, (6) food distributors other than 
retail grocers. 


Opinion Section Memorandum No. 45 
Dated January 25, 1954. 
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January 25, 1934. 


Memorandum to lir. Cochran 


\ 
: 


f Pursuant to your request, I submit my opinion upon the follow- 
ing question: 3 


QUESTION 


In towns of less than 2,500 population outside the immediate 
trade area of a city of larger population, would concerns employing 
less tnan five persons in the following classifications be subject to 
"an approved code of fair practice under the National Industrial Re- 
' covery Act. 


Retail feed dealers, 
Feed manufacturers, 
Flour and grain millers, 
ers, 
Country elevators, 
Any food distributor other than retail grocers 
(especially grain jobbers and others handling 
wheat, corn, and other grain products). 


f 


G3 Olds Gi es 
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CONCLUSION 


Zach of the listed classes of employers may be subjected to 
an approved code of fair competition, under the National Industrial 
Recovery Act subject to exemption in individual cases where the facts 
clearly disclose that the jndividual employer falls within the cate- 
gory sougat to be exempted from such codes by the Executive Order, 
dated October 23, 19353. 


ANALYSIS OF THE QUESTION 


The constitutionality of the National Industrial Recovery Act 
is assumed. c Phos 


The question presents the following basic subsidiary questions: 


(1) Does the National Industrial Recovery Act by its terms 
subject the listed classes of employers to approved 
codes of fair competition under the National Industrial 
Recovery Act? © ea 


(2) Does any Executive Order transferring any function under 
the Wational Industrial Recovery Act to the Secretary 
of Agriculture or retransferring any such function from 
the Secretary of Agriculture to the Administrator of the 
Wational Industrial Recovery Act relieve any of the listea 
classes of employers from the obligations of approved 
codes of fair competition under the National Industrial 
Recovery Act? 


Are any of the listed classes of employers exempted from 
the obligations of codes of fair competition under the 
ational Industrial Recovery Act by the terms of the 
Executive Order of October 23, 19337 


“~~ 
ie) 
<7 


DISCUSSION 


Le 


Toe National Industrial Recovery Act, by its terms 


codes of fair competition, under the National Indus- 
trial Recovery Act. 


The National Industrial Recovery Act, Section 1, expressly 
recognizes and declares to exist 


"A national emergency productive of widespread 
unemployment and disorganization of industry 
wnich burdens interstate and foreign commerce, 
affects the public welfare, and undermines the 
stondard of living of the American people." 


Tne Act then states the declared policy of Congress to be 


"to remove. obstructions: tothe free flow of inter- 
state and foreign commerce which tend to diminish 
the amount thereof; and to provide for the general 
welfare by promoting the organization of industry 
for the purpose of cooperative action among trade 
groups, to induce and maintain united action of 
labor and management under adequate governmental 
sanctions and supervision, to eliminate unfair 
competitive practices, to promote tne fullest 
‘possible utilization of the present productive 
capacity of industries, to avoid undue restric- 
tion of production (except as may be temporarily 


A oo 


required), to increase the consumption of indus- 
trial and agricultural products by increasing 
purchasing power, to reduce and relieve unemploy- 
ment, to improve standards of labor, and other- 
‘wise to rehabilitate industry and to conserve 
natural; resources." 


Tae Act, by its terms recognizes its character as an emergency 
measure and, expressly limits its effective period and the term of 
existence of the agencies created under it to two years (Section 2 ‘ere 
National Industrial Recovery Act). 


ae Ro effect its declared policy the Act authorizes the. President, 
-wWitnin tre limits of a broad discretion, to establish codes Of. Pais 
competition and Beechonts applicable to all trade or industrial asso- 
ciations or groups, and to utilize other devices set forth in the Act, 
all designed to relieve the national emergency, remove obstructions 
to the free flow of interstate and foreign commerce and achieve tne 


other declared purposes of the Act by means of a coordination of all 


national trade and industry during the period of the emergency, The 
Presiden* is expressly authorized to prescribe such exceptions to and. 
_modifica tions of the codes and otner coordinating instrumentalities 

P ‘aS. in his discretion he deems necessary to effect the policy of the 

~ Act. pee cope of the Act, by its terms contemplates a coordination 
of all-trade or industrial groups, witnout exception or qualification. 


ore specifically, those provisions applicable to codes of fair 
competition, pertinent to this inquiry, cover all trades end industries. 
Merte t, section 3 (a), authorizes the President to approve see aa 
fair com; setition for a "trade or industry or subdivision: thereof, 
Witnout express exception of of any class or group within the trade or 
industry.. Section 3 (b) provides that, after approval, the provisions 
Of such a ‘code "shall be the standards of fair competition for such 
trade ov industry.or subdivision thereof". Section 3 (ad) authorizes 
the President, either upon his own motion or upon complaint of abuses 
in the trede or industry inimical to the public interest or the, de- 
Clared policy of the Act, after notice and hearing, to prescribe and 
approve a code having the same effect as an approved code submitted 
by an industrial association or group under Section 3 (a) upon "any 
trade or industry or subdivision thereof" for which no code has there- 
tofore been approved. Section 7 (bv) authorizes the President, to 
approve. agreements between employers and employees "in any trade or 
industry" as to conditions and terms of employment and by such ap- 
provel to establish standsrds with respect thereto which, when ap- 
proved, are given the effect of a code of fair competition. Section 
7 (c) autnorizes limited codes of fair competition applicable to "any 
trade ov industry". These and other provisions of tne National Indus- 
trial Recovery Act relating to codes of fair competition and defining 
their effect make-no exception by theiz terms of any trades or indus- 
tries or special classes or groups therein from their provisions. 
They apply equally to ell trrdes or industries ond subdivisions 
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thereof. Their application must, of necessity be general to effect 
the declared policy of the Act. 


The listed classes of employers comprise either trades, indus- 
tries or subdivisions thereof, and are, therefore, within the terms 
of the Act... Unless the effect of the Act is otherwise limited, they 
are subject to approved codes of fair competition. 


None of the listed classes of employers is exempted as a 
class by the provisions of Title 1, Section 5 of the National In- 
dustrial Zecovery Act which provides "nor shall anything in this 
Act, or regulation thereunder, prevent. anyone from marketing or 
trading the produce of his farm." This provision might relieve 
some incividuals among the listed classes from such provisions 
of approved codes as prevent them from selling the produce of 
. their own farms. It is not, however, applicable generally to 
“the listed classes of employers, as classes, in the normal course 
of their business. 


Nor is any of the listed classes of employers relieved of 
the obligetions of an approved code under the National Industrial 
Recovery Act, by reason of the provisions of Section 8 (a) of the 
National Industrial’ Recovery Act which specifically provides a- 

Zainst any construction of any of its provisions which would re- 

eal or modify any of the provisions of the Agricultural Adjust- 
ment Act which’ had been passed previously. Examination of the 
Agricultural Adjustment Act discloses no provision of that Act 
inconsistent with the applicability of codes of fair competition 
under the National Industrial Recovery Act to any of the listed 
classes of employers. It should be noted, however, that Section 
8 (bd) of the National Industrial Recovery Act provides for dele- 
gation of the functions of the President under that Act to the 
Secret: ry of Agriculture in order to avoid conflict in the ad- 
ministration of the National Industrial Recovery Act and the 
Agriculturel Adjustment Act, and that the Executive Order of 
Jonuary 8, 1934, excludes the use of codes under the National 
Industrial Recovery Act to impose regulations which Marketing 
Agreements ond Licenses under the Agricultural Adjustment Act 
normally cover, unless the Secretary of Agriculture lends his 
Sanction thereto. Consequently, the provisions of the National 
Industrial Recovery Act with respect to codes, by its terms ap- 
plies to the listed classes of omployers. 


It.is apparent, therefore, that the he by its terms and 
qithin the scope of its declared policy, contemplates that all of 
the listed classes of employers shall be subject to approved Nation- 
‘al Industrial Recovery Act codes of fair competition. 


- administra- 
tive functions with reference to codes of fair com- 
petition under the National Industrial Recovery Act 
from the Administrator of .the National Industrial 
‘Recovery Administration to the Secretary. 01, Agricul— 
ture,and retransferring certain of such functions 
from the Secretary of Agriculture to the Administra- 
tor of the National Industrial Recovery Administra- 
tion have no effect wpon‘the applicability of such 
codes of fair competition to the listed classes of 
emplovers and do not relieve any of such employers 
‘from the obligations of such codes. : 


Section 8 (b) of the National Industrial Recovery Act provides 


"The President may, in his discretion, in order 

to avoid conflicts in: the administration of the 
Agricultural Adjustment Act, and this title (Nation- 
al Industrial Recovery Act), delegate any of his 
functions and powers under tnis title with respect 
to trades, industries, or subdivisons thereof, which 
are engaged in the handling of any agricultural 
coumodity or product thereof, or any competing com- 
modity or product thereof, to the Secretary of Ag- 
riculture." 


Acting under the autnority of this Section, the President, by 
Executive Order #6182 on June 26, 1935, delegated to the Secretary of 
Agriculture certain functions and powers vested in the President oy 
the National Industrial Recovery Act, ond geve the Secretary of Agri- 
cultures authority, subject to approval of tne President, to determine 
all but certain specified provisions of the codes with respect to 
stipulnted trades, industries, or subdivisions thereof, engaged prin- 
Cipally in the handling of specified agricultural commodities, and 
to administer such codes. The authority thus delegated to the Secre- 
tary of Agriculture was expressly continucd in effect end extended to 
cover additionel trades or industries engeged principally in the hand- 
ling of other specified agricultural products by supplementary Exccu- 
tive Ordurs #6207, July 21, 1933, and #6345, October 20, 19353. 

Subsequently, by Executive Order #6551, dated January &, 1934, 
certain of these functions and powers, previously delegated to the 
Secret: ry of Agriculture by the above-mentioned series of Executive 
Orders, were re-transferred and delegated to the Administrator of the 
National Industrial: Recovery Act. This retrensfer made subject to 
the approvel of the Secretary of Agriculture terms and conditions of 
such codes relating to the handling of. agricul tural commoditics wnicn 
might come in conflict with regulations imposed. by marketing agree- 
ments or licenses under the Aericultural Adivstment fet. Me A ae 
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also excepted from the transfer and left with the Secretary of Agri- 
culture the duty to determine the provisions of and to administer 
codes relating to certain trades or industries, specified in the 
Order, engaged principally sn the handling of certain specified ag- 
ricultural products. 


one of. these Executive Orders except any particular trade or 
industry or, subdivision thereof form the operation of codes of fair 
competition. In each case, the orders merely alter tne designation 
of the official to’ whom the President has delegated the duty of ad- 
ministering the National Industrial Recovery Act in its application 
to sucn tredes or industries as fall within the terms of the Orders. 


Consequently, none of these Executive Orders relieve any of 
the listed classes of employers from the possible jurisdiction of ap- 
provec. codes of fair competition under the National Industrial Recov- 


ery Act. 


III. 


None of the listed classes of employers 


is exempted from the obligations of approved 
codes of fair competition under the National 


Industriel Recovery Act by the terms of the 
Executive Order of October 23, 19334 


This order provides in substence that neither the President's 
Reemployment Agreement nor obligations not voluntarily assumed under 
approved codes of fair competition shall be held to apply to 


"employers engaged only locally in retail trade 
or in locel service industries (and not in a busi- 


ness in or effecting interstate commerce), who do 
not employ tore then five persons, and who are lo- 
cated in towns of less than 2500 population (ac- 
cording to the 1930 Federal Census), which are not. 
in the immediate trade area of a city of larger 


population." (underscoring supplied) 
- > Pe 6 ont ot a a 1 . . * 
except so far as such employers should desire to continue with the 
a ey eects > e : \ : 
terms of the President's Re-employment Agreement, or choose to volun- — 


tarily assume the obligetions of a code. 


Yne question under consideration in this memorandum specifies 
that tne listed classes of employers employ less than five persons, 
and are loceted in towns of less than 2500 population not in the im- 
mediate tide area of c city of larger population. Therefore, in 
determining whether any of them are relieved of the obligations of 
approved codes of fair competition by this Bxecutive Order, it Ie 
necess:ry to determine only whether the actual functions performed by 
each of them bring them within any of the following classifications, 
as amtter of practical or legal definition: 
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(I}.: Those exempted, 


(a) Employers engaged only locally in retail 
trade, not in or affecting interstate 
a >.4 + .; commerce. 


(b) Employers engaged only in local service 
industries not in or affecting interstate 
commerce. 


In determining whether any of the listed classes of employers 
fall witnin the categories exempted by the Executive Order it is 
necessary to determine first, the scope of the language of the Order 
“defining each category, and second, the typical practices or manner 
of doing business of each of the listed classes of employers. 


Tne only available interpretations of the Order and of the 
expression "engaged only locally in retail trade or in local service 
industries" are to be found in statements of the Administrator of 
the ational Industrial Recovery Act, and in rulings of that Adminis- 
tration as to the scope of the exceptions. 


The Administrator of the National Recovery Administration 
meeved on October GO, 1933, that 


"The Executive Order of October 23, 1933***applies 
only to employers engaged in trades or services of which 
tne operations are customarily confined to local areas. 

It does not apply to those trades or services in which 
operation ordinarily extend over a relatively wide area 
enc include a number of communitics." 

(Underscoring supplied.) 
“The Wational Recovery Administrator ruled that employers engaged in 
Selling ot retail such products as lumber, building specialtics, 
‘builders! supplies and coal are not exempted by the order, for the 
reason that their activities are not "confined to local arcas." 
(National Recovery Administrator's statement of October 504 81985 
above ). 


Tne Associate Counsel of the National Industrial Recovery 
Administrstion has ruled that motor vehicle retailers employing less 
than five persons in towns under 2500 are not exempted by the Order, 
Beating 


“The operations of « retsiler of automobiles bare 
not confined to locel areas! but ordinarily ‘extend 
over 2 relatively wide area, and include a number of 
communitics's Persons engaged in selling motor veni- 
cles at retail cannot, therefore, be considered as en- 
eaged in local retail trade within the meaning of the 
Dxecutive Order. 
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"T+ follows that employers engaged in the motor 
vehicle trade are bound by all the provisions of the 
code of. fair: competition for the motor venicle trade 
regardless. of the size of the town in which their 
olace of business is located." 

Release +1625, November 9, 1933; 

Ruling by Blackwell Smith, Associate Counsel, NW. Rake 


A further iemorandum of the Legal Division of the NN. Re A-, 
dated lovember 29, 1933, from Thomas I. Emerson, Assistant Counsel 
to C. Ae Weisiger, quotes Mr. Richberg to the effect that banks in 
towns 92° 2500 or less are not exempted by the Order of October 23, 
1933 snd remain subject to the code. | 

Tt is desirable that in so far as possible conflict should be 
avoided in the interpretations of the two a ninistrations. Some 
reference therefore should be given to this apparently settled ad- 
ministrative interpretation of the N. R. A. Furthermore this strict 
interoretetion accords with the limited character of the exemptions 

d as expressly stated in the Order: 


intendce 


"This exemption is intended to relieve small 
cnterprises in small towns from fixed obligations 
woich might impose exceptional hardship; but it is 
expected that all such enterprises will conform to 
the ‘fullest extent possible with the requirements 
.Waich would be otherwise obligatory upon them." 
(Executive Order of Oct.23,1933.) (Underscoring supplied.) 


Tne further requisite which must be satisfied under the Exe- 
cutive Order to exempt a business from the operation of an otherwise 
applicable code is that it not be “in or affecting interstate com- 
merce." 


Without undertaking an unncessarily detailed analysis of the ~. 
pertinent decisions, it may be stated that the courts, in casesmim 
which tht scope of the expression “in.or affecting interstate com- 
morco" received most careful analysis as determinative of the normal 
limits of Stete and Federal powers have laid down the broad principle 
thet interstate commerce is "not « technicel or legal conception, 
but a or:ctical one, drawn from the course.of business." 


See Stafford et al. v. Wallace et al, 258 U.S. 495, 
42S. Ct, Rep. 397; 66 Law Bd. 735 (1922); 
Savage v. Jones, State Chemist of the State of: 
Indiona, (225) Us8.)60L)(198e); . | 
Swift & Co. v. United.States, 196 U.S. 375,... 
25 S. Ot. Rept. 276; 49 Law Ed. 518 (1905). 


5 tint yh a, 3S ; a ar ‘a at , ¥ 
and that where the nature of the business is such, that although tae 


ee Te = 


business itself does not constitute Commerce between the states, un- 


wholesome practices in the industry or local state. regulation are di- 


Peevly retlected in a restrictive. effect.upon. interstate commerce, 
the Feceral Government may rezula te. the business to orotect inter- 
State commerce. ‘ 


see Board of Trade of the Ui vy On. 0 caro’, etal. 
“Qlsen, 26: TAI ae 1,.46 °5. Ct.. Rep. 470, Gr Law 
Ed. 839 (1923); 
Stafford et als v. Wallace et.al, 258 U.S. 495, 
Ag S. Ct. Rep. 397, 66 Law Bd. 735 (1922); 
Lemke et al. v. Farmors Grain Co. (of Emden, 
eile 208 Uso: 42 S$. Ct. Rep. 24 
273 Fed. 635, 66 Law Ed. 458 (1922). 


With tacse principles in mind it seems apparent that the paren 
thetical expression of the Executive Order "(and not in a aie 
mn or aifecting interstato Bere was used in ‘the order not 
with an; studicd significance, nor in any highly technical sense, 
but merciy to emphasize the limited scope of tno excmption con- 
ferred--to indicate that tho cxemption was intended to extend only 
to a definitely limited class of locel industrics and not to tnose 
industrics, which, despite the fact that individually tacy are 
small in size and located in small communities, as classes require 
continued control through codes because of their direct effect 
upon interstate commerce. 


Tous, read in the light of the declared purpose of the 
National Industrial Recovery Act, in the light of the.intention, 
apparent from the terms of tne Order itself, to limit exemptions 
under tne Order to those employers clearly within its terms, and 
in tne light of the narrow administrative interpretations placed 
upon it by the National Recovery Administration, it becomes ap- 
parent that a strict construction. should be placed upon the lan 


a 
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guage of the Order, and no trade or industry held categorically 
to be exempted by the Order unless it cleerly appears that the 
@xemption applics to it. 


The Listed Classes of zmployers Do Not Clearly 
Fall Within the Meaning of the Language of the 
Executive Order of October the 23rd Exempting 

Certain Classes of Employers from the Operation 


of Codes under the National Industrial Recovery 


_ 
Q 
a 
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(1) Petail feed dealers and feed rnanufacturers.e 


Taese two classes may be considered together. Small retail 
feed dealers customarily operate small mills or grinders; .at their 
places of business, thus performing a menufactaring function in. 
addition to simple retailing. Feed manufacturers employing less. 
than five persons customarily operate in identically the same way. 
They perform the. same functions and from a-practical point of view 
constitute but one classification, as distinguisned from the separable 
class of large feed manufacturers who operate nationally end present 
quite Cifferent problems. oe eee 


These retail feed dealers and small feed manufacturers, crack 
and grind verious srains used as feed, and mix them witn other feed 
materials, such as grains, cottonseed, gluten feed and the like, de- 
rived from various sources, both local and from other states. They 
normally sell the product of this processing within a radius of not 
to exceed 50 miles. Sales may be across state lines or not, depend- 
ing upon where the business 4s located with reference to the state 
border. 


This class of employers »resents, in typical cases, a subdi- 
vision of a trede or industry which derives its raw material in part 
at least from extra-state sources, through interstate: commerce, per- 
forms en essential function of grinding ond mixing these feeds with 
material from locel sources, ond disposes of the resultant product 
within « comprratively restricted area of 50 miles radius or less 
which may involve intcrstate sales or nov. 


From this strtement of their functions it appears that so-fae 
as tne disposition of their product is concerned, retril feed dealers 
are possibly, though not clearly, engrged in » certain sense in & 
Local service industry or locally in retnil trede. On the other 
hend, they perform additional processing functions. In typical 
cases they are handling, processing end selling food products re- 
ceived by them in the course of customary trade practice, in part 
at least from sources outside the strte. As to these materials, 
they act as an essential integral agency of the estrblished system 
for distribution of these products passing in interstate commerce. 
Consequently unfair trade pr:ctices within cne industry would di- 
rectly affect interstate commerce by interfering with or restricting 
the flow of feeds to their normal market, It appears, therefore, 
thet tho: perform a fuaction which constitutes cither a part of or 
directiy affects the flow of interstecte commerce in grains and focds. 
Conscaucitly they do not clearly fall within the exomption of the 
Executive Order of October 23rd, end as a class ecn.be held subject 
to codes, 

. Ir, in individual cases, individusl retril feed dealers or 
feed menufecturers should show that they derive all their materials 
from intrastate sources, ond sell only locally within « small area, 
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they could establish as individuals, .their"tight to. exemption under 
the sxecutive Order. ele ee iaeeh otee ne 


(2) Flour and corn millers. 


Flour and corn millers employing, less than five persons, and 
located in communities of less than’2,500 population, are less likely 
in typical cases to receive their raw materials from outside the 
state. Such millers often receive local grain.and sell locally, but 
in many cases there is both receipt of material and sale of product 
in interstete commerce. It is not clear, ss.a matter of practical 
@efinition, that such flour and corn millers, as a class, are not in 
a business in or affecting interstate commerce. It is not clear that 
they arc, as a class, engaged only locally in retail trade or local 
service industries, nor can it be said with assurance that; aS a 
class, their "operations are customarily confined to local areas." 
Mheresore, it can not be said that, as a class, they fall within 
the exemotion of the Executive Order of October 2érd under the prin- 
ciples discussed above, which indicate a strict interpretation of 
the language conferring the exemption. Such corn and flour millers 
may be subjected to codes of fair compe tition unless, in individual 
cases, tacy show that they fell within the exemption. 


(3) Bakers 


Bekers employing less than five persons in communities of less 
than 2,500 population, 28 a class, sell their products only locclly, 
but customsrily receive flour and other materials from outside tne 
state, snd within the principles leid down by the ceses nbove cited, 
are engnged in 2 business in which unfair trede practices end condi- 
tions sought to be controlled by codes would directly effect inter- 
‘strte commerce in grains end flour, Therefore, as a class, they -an- 
pear not to be clearly exempted by the Executive Order of October 
23rd from the applicetion of codes under the National Industrial 
Recovery Act unless they show as individurls that they dispose of 
their product locally and tnat their source of matcrials is of ‘such 
p.locel cherecter as not to. affect enbarssree, cormiorce in flour. 


(4) 


Country elevators as a class, customarily reccive grein from 
local sources, but constitute the first step in putting grain from 
locrl sources into the flow of interstate commerce toward larger 
centers of concentration, and ultimate national or forcign sale and 
consumotion. Their business has been held to affect interstate com- 
merce - consequently, to be free from sucn locel regulation as would 
interzcre with interstate commerce. 


Country Elevators 


See Sh-fer v. Farmers Groin Co., 258 U.S, 189; 
45 S. Cte Rep. 244; 69 Low Ed. 909 (1925) 
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Lemke v. Farmers Grain Co., 258 U.S. 903 _ 
AD'S. Ob. Rep. 244; BO Law Ed. 458 (1922). 


S a consequence, they clearly do not fall within the exemption of 
he Executive Order of October, 2érd.: As. a class, they remain subject 
O 


approved codes of fair comport trans 


b> 
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(5) By "any food distributors ear than. retail grocers" is 
meant particularly those handling hs at, corm and other grain products, 
and oarticularly grain jobbers. . The function performed by these per- 
sons, customarily handling grain eee in the course of their. flow 
in interstate commerce prevents. them from falling within the terms of 
the exemption of the Order of October 23rd as local retailers or local 


service industries. in the sense that the terms were used. in the Order. 


The conclusion that each of the listed classes of employers re- 
“mains subject to codes of fair competition, is consistent in the case 
of each class with a reasonable application to them of the views ex- 
pressed by the United States Supreme Court in susta aining Feceral 
regulation of similar industries not directly engaged in interstate 
commerce, but whose operations have a direct effect upon interstate 
commerce. The conclusion is further sustained by the purpose of the 
National Industrial Recovery Act to coordinate and control througa 
codes, those industries whose operations, if not directed end coordi- 
nated, would block or interfere with interstate commerce. Widespread 
unfair trede practices among any of the listed classes or employers 
would, as a matter of oractical effect, obstruct the flow of grain 
products in the current of interstate commerce. The apparent meaning 
of the terms used in the Executive Order of October 23rd is to’ exempt 
retail s torcs in small towns which would be unduly burdened by a code, 
without corresponding benefit to anyone and with eee a det 

to tne coi DUS he they serve. 

Since none of the listed classes of employers clearly falls 
within that definition, it cannot be said that any of them is cate= 
gorically exempted. Upon a showing of the facts, it may well -be. that 
many of the individuals within each class will be exempted. .It-should 
also ve noted, that while as a matter of law these several classes of 
employers are not exempted from application of codes of fair compe ti- 
tion, a sound policy may dictate, that codes be not imposed on tnese 
several (classcs. 


(ep) 


Francis M. Shea, 
Chicf of Bricf end Opinion. ‘Section, 
Office of, the Gonerel Counsel. 
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Noe 26 


PROHIBITION OF SHIPMENT OF LOW 


GRADE COMMODITIES 


In marketing agreements oy licenses under the © 


However, 


Agricultural Adjustment Act provisions 
prohibiting the shipment in interstate 
commerce of low grades of the commodity 
may be justified when the economic facts 
show that such prohibition is not dis-— 
Ccriminatory, but such provisions cannot 
be upheld when they result in discrimi- 
nation. 


where the low grades do not represent 
merely a classification as to size, ap-— 
pearance, or relative quality, but are 
actually deleterious, such a prohibition 
would probably be justified although dis- 
Criminatory against certain licensees on 
the plane of business competition. 


Opinion Section Memorandum No. 52 
Dated February 2, 1934. 


February 2, 1934. 
MEMORANDUM TO MR. PRESSMAN 


In response to your request for opinion dated January 23, 1434 
based upon certain questions raised by Mr. Stevenson in his memorandum 
of January 18, 1934, I submit my opinion as follows: 


Question Presented 


Can a marketing agreement or license legally limit shipments of 
a given commodity by prohibiting the movement in interstate commerce of 
low grades of the commodity either by express prohibition, or under a 
volume prorate by assigning such low grades a zero ratio. 


Opinion 


It is my opinion that a production control scheme of this char- 
acter may be justified where the economic facts show that such a pro- 
hibition is not discriminatory, but that on the other hand where it re- 
sults in discrimination it cannot be legally upheld. 


One specific exception to the foregoing statement should perhaps 
be noted at the outset. Where the low grades do not represent merely 
a Classification as to size, appearance, or relative quality but are 
actually deleterious products, such a prohibition would probably be jus-— 
tified though on the plane of business competition it discriminated 
against certain licensees. 


A situation is conceivable in which such a scheme would operate 
against all licensees equally. In the case of a commodity where all 
.farms produced the higher and lower grades in relatively the same pro- 
portions, a prohibition against the shipments of low grades would pro- 
bably be legally justified. On the other hand where the lower grades 
are not unhealthful and where certain farms would produce these grades 
exclusively or where the vroportions between the vroduction of higher 
and lower grades by various licensees differed widely, it seems to me 
that it would be difficult to justify a scheme such as that suggested. 


Francis M. Shea, 
Chief of Brief and Opinion Section. 
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FISCAL PRACTICH - SPECIAL FUND 


Receipts 


Payments 


OR DEPOSIT AOCOUNTS 


from the sale of inadiblé¢: grease and 
tankage of hogs purchased under the Hog 
Emergency Program, after deducting the 
expense of the sale, must be covered into 
the Treasury as "Miscellaneous Receipts" 
and are not available, without further 
action by Congress, for expenditure under 
the Agricultural Adjustment Act. 


made to the trust fund provided for in 
Article VIII of the proposed Marketing 
Agreement for the Southern Rtce Milling 
Industry may =ppropriately be deposited 
with the Treasurer in a special fund 
account, available to the Secretary for 
expenditure for the purposes specified 
in the Agreement. 


"Parity Payments" made to the Comptroller of the 


Agricultural Adjustment Administration 
pursuant to Regulations under the Mar- 
keting Agreement for the Distilled 
Spirits Industry, are appropriately de- 
posited with the Treasurer in a special 
fund account, available to the Secretary 
for exnenditure for the purposes speci- 
fied in the Agreement. 


Opinion Section Memorandum No. 5/7 
Dated March 1, 1934. : 


hs 
March 1, 1934. 


MEMORANDUM TO MR. HISS 


My opinion has been requested upon the propriety of establish- 
ing, with the Treasurer of the United States, special deposit or spe- 
Cial fund accounts for the handling of certain moneys received in the 
course of administration of the Agricultural Adjustment Act, and upon 
the availability of funds so deposited for various purposes. As the 
specific questions submitted involve a consideration of Bie general 
practice of the Treasury concerning such funds, together with rulings 
of the Comptroller's office as to such practice, a brief analysis of 
the principles involved will first be presented. This is to be fol- 
lowed by conclusions concerning three specific situations which direct- 
ly involve these general principles. 


OPINTON 
General Conclusions 


The constitutional restriction: prohibiting with-' 
drawal except by Congressional appropriation 
applies only to general funds which are in a tech- 
nical sense in the Treasury. 


Moneys "dedicated" by act of Congress to certain 
uses may be paid into the Treasury to the credit 
of special funds, available for expenditure ac- 
cording to the prior direction of Congress, without 
subsequent appropriation. 

Similarly, moneys which, by direction of Bay sts 
are‘to be expended for the benefit of certain 
beneficiaries, may be paid into the Treasury to 
the credit of trust funds, which may be expended 
Without further appropriation. 


Moneys received which may inare® to the use of 
the United States, in whole or in part, accord- 
in€ to some future determination or contingency; 
are properly deposited in special deposit ac-. 
counts until the net amount payable into the 
Treasury is established. 


Similarly, moneys received by public officers 
which are in the nature of private trust funds 
and which are not required by statute to be 
paid into the Treasury are properly ine ce ake 
in special deposit or trust accounts 


Moneys held in special deposit or trust accounts 
may be withdrawn for the purpose of authorized 
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refundgients: or, in the case of trust moneys, for 
‘purposes consistent with the terms upon which 
they were originally received. 


7. The statute see payment into the Treasury 
(Section 787, 31 U.S.C.A.) applies only to money" 
received NfOY the use of the United States!! a 


&. However, as a matter of accounting practice, all 
moneys received by public officers in the course 
of their official duties are properly accounted 
for through the Treasurer.. 


‘Specific Conclusions 


1. Receipts from the sale of inedible. grease and tank-— 
age of hogs purchased undér the Hog Zmergency Pro- 
gram, after deducting the expense of the sale, must 
be covered into the Treasury as "Miscellaneous Re- 


ceipts" and are not availa ble, without further ac- 
tion by Congress, for exvenditure under the Acti. 


ce Payments made to the trast fund provided for in 
Article VIII of the proposed Marketing Agreement 
for the Southern Rice Milling Industry may appro- 
priately be deposited with the Treasurer in a spe- 
Cial fund account, available to, the Secretary for 
expenditure for the purposes specified in the Agree 
ment. 


3. "Parity payments" made to the Comptroller of the 
Agricultural Adjustment Administration pursuant to 
Regulations under the Marketing Agreement for thie: : © 
Distilled Spirits Industry, are appropriately de- ° 
posited with the Treasurer in a special fund ac- 
count, available to the Secretary for expenditure 
for the purposes specified'in the Agreement. 


Pertinent Section of Constitution 
Article I. Section 9. Parasranh 7. 


"No money shall be drawn from the Treasury but in 
consequence of appropriations made by law." 


Pertinent Sections of Statutes 
Ti G16 i514) 314) Sane ae 


Section 484 (R. S. 3617). 


Se 


'! 
Deposit without .t deduction. he €ross amount of all 
moneys received from whatever source for the use of the 


84 


~ply- 


. 


United States, except as otherwise provided, shall be 
paid by the officer or agent receiving the same into the 
Treasury, at as early a day as practicable, without any 
abatement or deduction:on account of salary, fees, costs, 


charges, expenses, or claim of any description whatever. 
Mt 


Section 487 (2. Ss. 3618). 


of old material, condemned stores, supplies, or other 
public property of any kind, except the proceeds of sales 
for which a different provision for the deposition* of the 
proceeds is made, shall be deposited and covered into the 
Treasury as.miscellanéous receipts, on account of 'proceeds 
of Government property,! and shall not be withdrawn or 
applied, except in consequence of a subsequent appropriation 
made by law." 


"Proceeds of salés of material. All proceeds of. sales 


* "deposition" should be "disposition".. 


Section 489. 
"Payment of expenses of sales from proceeds. From the 
proceeds of sales of old material, condemned stores, sup- 
plies, or other public property of any kind, before being 
deposited into. the Treasury, either as miscellaneous re- 
ceipts on account of 'proceeds of Government property! or 
to the credit of the appropriations to which such proceeds 
are by law authorized to be made, there may be pnid the ex- 
pénses of such sales, as approved by the General Accounting 
Office, so as to require only the net proceeds of such 
a sales to be deposited into tne Treasury, either as miscel—_ 
laneous receipts or to the credit of such appropriations, 
as the case may be.! 


Section 474 (R. S. 3593). 


"Public moneys subdject to draft of Treasurer. All 
KAP mindiats Repeh Slallat eats A) AR oa = Bie NEE ce Nhs AP LS Reed OE eee ALD Rete 
public moneys paid into any depository shall be subject 
to the draft of the Treasurer of the United States, 


drawn agreeably to appropriations made by law." 
Section 449. 


Forms, systems and procedure prescribed by Comptroller General. 
"The Comptroller General shall.prescribe the forms, 

systems and procedure for administrative appropriation 

and fund accounting in the several departments and es-— 

tablishments, and for the administrative examination of 

fiscal officers’ accounts and claims against the United 


States." (June 10, 1921, .c. 18, §$ 309, He Stat..25). 


Section 549. 


‘T. "Sale or exchange of animals or animal products. The 
Secretary of Agriculture is authorized to sell in the open 
market or to exchange for otherlivestock such animals or 
animal products as cease to be needed in the work of the 
department, and all moneys received from the sale of such 
animals or animal products or as a bonus in the exchange 

i of the same shall be deposited in the Treasury of the United 


States as miscellaneous receipts." 


. 
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Constitutional Problem Stated 


The Constitution provides (Art. I, Sect. 9, Pare 7) that "No 
money shall be withdrawn from the treasury but in consequence of appro-— 
priations made by law." The Supreme Court has expressed the same prin— 
ciple in the following terms: "Moneys once in the Treasury can be with- 
drawn only by an appropriation by law." kKnote v. United States, 95 
(ee cyaipe ahe (1877). “The underscoring stresses a technical but significant 
distinction, to-wit, that the Constitutional prohibition applies only 
to moneys which are, in a technical sense, in the Treasury. Money re- 
Ceived by public officers, therefore, which can be deposited in such 
fashion that it does not become a part of ‘the #eneral fund of the Treasury, 
Can be expended without the necessity of legislative appropriation. 


Thus, the Attorney General asked whether a forfeiture .deposited 
by a marshal to the. credit of the United States in.a-public depositary 
might be refunded upon the pardon of: the guilty party by the President, 
advised that this could be done provided the deposit of the forfeiture 
by the marshal had not been in such form "as to constitute a complete 
severance from intermediate official custody and absolute entry into 
the Treasury of the United States." The question is "whether, by in- 
tendment of law, this money was actually in the Treasury," which point 
was left to the determination of the Secretary of the Treasury. & Op. 
Atty. Gen. 281 (1857). EON be ge ue 

This distinction is adverted to in U. S. v.:Johnson, 124 U. S, 
236, 252 (188) in discussing the finality of a settlement for captured 
property made by the Secretary of the Treasury under statutes enacted 
after the Civil War. "The money received from.captured and abandoned 
property was merely deposited with the Treasurer and was not techni- 
cally, in departmental language, covered 'into the Treasury', and.so 
according to the construction then given by tne Department, was not 
_ subject to the constitutional provision. that 'no money shall be drawn 
from the Treasury but in consequence of ‘axpropriations made by law!", 
This construction the Court refused to overturn. vr 
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Character of Treasury Funds and Deposits. 
(a) General Fund. 


Moneys which are révenues of the United States, received for its 
use, "except where otherwise provided »y law, are covered into and con- 
stitute the general fund of the Treasury, and are available for avpro- 
priation by Congress." 14 Comp. Dec. 361, 364 (1907). 


. The policy of requiring the gross amount of all money "received 
for the use of the United States" to be paid into the Treasury, a policy 
embodied in Rev. Stat. 3617 (31 U.S.C.A. Sect. 484, supra), is one of 
long standing and of binding force in the interpretation of doubtful 
statutes. © = in 


Thus, in construing amendments relating to the disposition of 
penalties collected for gepredations to public timber lands, the At- 
“torney General skated: (17 Op. Atty. Gen. 592, 593 (1883)) 


"Since the year 1831, when the provisions of 
Section 4751 were first enacted, it has be- — 
come the general policy of the United States 
to require that all moneys collected in be- 
half of the United States shall be paid into 
the Treasury (Rev. Stats. Sec. 3617). Some 
exceptions thereto, not depending upon any 
special reason, which here and there had es- 
caped attention, are gradually disappearing. 
I regard the provisions of the above act of 

-1878 merely as putting an end to one of these 
exceptions." 


In 10 Comp. Gen. 392, 383 (1931) this requirement was described 
as being 


"nothing more than in furtherance of the pro- 
Visions of the Constitution, Article I; sec- 
tion 9, paragravh 7, that 'No money shall be 
drawn from the Treasury but in consequence of 
appropriations made by law'. Indeed the in- 
tent can reasonably be said to. appear that 
all the public moneys shall go into the Trea- 
sury; appropriations then follow." 


This broad statemamt is subject to qualification since, as will 
be seen, there may be public moneys which are never subject to the re- 
quirement of being paid into the Treasury. And, in addition, there are 
public moneys subject to such a requirement which may nevertheless be 
expended without subsequent appropriation. 


(bo) Special Funds Created under Statutory Authority. 


These are funds to which are credited moneys received from speci-~ 
fied sources which, by authority of Congress, are to be expended for cer- 
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tain purposes. See 14 Comp. Dec. 361, at 364; and see Annual Report 
of Secretary of Treasury (1932), 338+339, Description of Fund Accounts 
Through Which Treasury Operations are Effected. 


One example is found in the statute providing that money received 


from the sale of products of the forest reserves shall be covered into 
the Treasury and constitute a special fund available for expenditure by 
the Secretary of Agriculture for certain purposes. 33 Stat. 628. This 
action by Congress was characterized by the Comptroller as in effect an 
appropriation of the funds for the stated purposes, although not an ap-— 
propriation in the constitutional and strict sense, which can be made 
only from the general fund. 38 M. S. Comp. Dec. 693, 897. 


A similar provision is that relating to duties collected upon 
imoorts from the Philippines, which "shall not be covered into the gen- 
eral fund of the Treasury.of the United States, but shall be held as a 
separate fund and paid into the Treasury of the Philippine Islands, to 
be used and expended for the government and benefit of said islands." 
32 Stat. 54. Such moneys, held in a special fund, "having been dedicat 
ed by Congress for expenditure for specified objects before they were 


covered into the Treasury, in which they have been placed for safekeep-— 


ing only, are subject to withdrawal from the Treasury for expenditure 
for those objects without appropriation." 14 Comp. Dec. at 36) 


A statute may provide that certain receipts shall be used for 
certain purposes but not specify that they be held in a special or 
separate funde The presence of statutory authorization as to their 
use 1s sufficient to set them apart as a special fund, to be covered 
into the Treasury as suche See 13 Compt. Dec. 700 (1907), where pro— 
ceeds from the sale of certain lots were required by statute to be ex- 
pended for local improvements. Since the proceeds are factually in a 
special fund, and Congressms authorized their expenditure for a parti- 
Cular purpose, no technical appropriation is necessary. Ibid. at (OSs 


(c) Trust Funds Created under Statutory Authority. 
Three examples of this type of fund are here listed: 


(1) Moneys received by the Secretary of State from 
foreign governments and other sources in trust for 
citizens of the United States, which are to be "de- 
posited and covered into the Treasurys, . C9 Stat. sae 
Here the trust moneys are received direct from donors. 


(2) Net proceeds of sales of the land ceded to the 
United States by the Chippewa Indians, which "shall 
be placed in the Treasury to the credit of said In- 
dians as a perpetual fund". 25 Stat. 645. Here the 
moneys are collected as revenues of the United States 
impressed with a trust. 


(3) The Secretary of the Treasury is directed to set 
up, out of any moneys not otherwise appropriated, a 
certain sum to hold as a perpetual trust fund for the 
Ute Indians. 21 Stat. cO4u. Here the moneys are ap- 
propriated from the general fund. 


As stated in 14 Comp. Dec. at 366: 
"Moneys in trust funds are not properly available for 
expenditures of the Government. They are »vayable to 
or for the use of the beneficiaries only. The bene- 
ficiaries may be either a single verson or a class of 
persons.! 


Where the statute does not specify the character of the fund as 
a trust or special fund, there may be some difficulty in distinguish- 
ing between the two. The one is stated to be available only for the 
use of the beneficiaries, the other for vublic expenditures. For in- 
stance, in the case of the duties paid on Philippine imports which were 
to be held as a separnte fund and then paid into the Treasury of ‘the 
Islands "to be used and expended Zor the government and benefit of said 
Islands", the Comptroller was impressed by the fact that the sole rea 
son for holding them in a fund in the Treasury was to. accomplish a de- 
termination of the net amount payable, before paying over to the Philip- 
Pine Treasury. He accordingly concluded: | 2 


"IT do not think it was the intendion of this legis- 
lation to establish, as to these moneys, the relation 
of trustee and beneficiary between the United States : 
and the government of the Philippine Islands, but .: 
merely to apply these narticular net revenues to de- 
fraying a portion of the cost of governing those Is~- 
lands." 14 Comp. Dece at 367. 3 


General Practice os to Special Deposit Accounts, Special and Trust Funds. 

In addition to particular funds established by statute as special 
or trust funds, the use of special deposit accounts for handling moneys 
received by public officers is a matter of confirmed practice. Such ac- 
Counts include both public moneys and moneys of a private character ob- 
tained and held for gome particular purpose sanctioned by law. 


(a) Receipts Subject to Refundment. 


One large class of such receipts consists of deposits or payments 
wnich, though required by law, are subject to refundment in certain con- 
tingencies and therefo re may. not inure finally to the use of the United 
States. In discussing the public character of such moneys, the Supreme 
Court, in a case involving payments required by the Land Office to be 
“made by entrymen at the time. of submitting their proofs for a land patent, 
) paid:”” (Smith y..U. §.,-170 U.'§..372, 379 (1898). ) 


+ 
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"What difference does it make that the Government 

comes under an obligation to repay the money to 

the men in case the »nroofs are not finally accépt-— | 
ed? The money is none the less oublic money when 
paid to this public official pursuant to law and | 
under the direction and by reason of the regulations 
of the Land. Office ..n.% fave = 


"As the party taking the money is a public officer, 
and as he exacts the payment, and such exaction is 
in pursuance of a regulation of the General Land 
Office, it seems to us that the money thus paid is 
received by the receiver as public money, and he is 
neither in law or in fact the agent of the entrymen. 
If the proofs are unsatisfactory, and the money is 
returned, it is returned by the receiver as a public 
officer and as the agent of the Government.!! 


When, however, a statute governing collections is so strict and 
Comprehensive that even payments of such a conditional nature must be 
paid "into the treasury", appropriations may be required to authorize 
the necessary refunds. Such a situation has been remedied by the pass- 
age of legislation to authorize carrying such payments in a special de-. 
posit account of the collector. See:4 Comp. Gen. 717, 719 (1925). (Leg- 
islation relating to sums offered in compromise, etc. paid to internal 
revenue collectors). 


Where there is no statutory barrier, the use of special deposit 
accounts for refund purposes is advised as a matter of proper account— 
ing. Thus, in regard to checks received by the disbursing officer of 
the Department of the Interior, which include deposits for the grant of 
certain privileges in the National Parks, the Comptroller, after stat-— 
ing that these should be deposited in the officer's official account with 
the Treasurer stated: (19 Comp. Dec. Uhh (1913); - . 


"Such of the receipts so deposited as are not in- 
volved in refundments should then forthwith be ° 
withdrawn by the disbursing clerk's check for de— 
posit to the credit of the Treasurer of the United 
States, indicating the proper account to which the 
receipt belongs. Such of the receipts so deposited 
as may involve refundments: should be taken up by 
the disbursing clerk in his official account ren— 
dered the auditor as a special deposit account, in- 
dicating thereon the character of the receipt." 


_ in extension of this practice, the Comptroller has on various oc— 
casions directed .the use of general forms of special deposit accounts to 
cover different types of money receipts by collecting officers which are _ 
subject to refundments. For example, Army. officers are permitted by ‘ 
statute to ship excess baggage together with an allowed amount, reimburse- 
ment to be collected for the Charges on the excess. To make the statute 
effective, the Secretary of War by regulation required officers to make 


an advance deposit for such purpose, any overdeposit to be refunded. 
On inquiry as to the propriety of setting up a special deposit account 
for these advance deposits, the Secretary was advised (20 Comp. Dec. 


479, 1914) that: 


Ne eeeeee. a general form of special deposit ac- 
count current should be provided and used by all 
disbursing and collecting officers of your de- 
partment who collect moneys, the correct amount of 
which has not been determined at the time of re- 
ceipt and refundment is involved, or which, for 
any reason, must be held until their nature and 
place in the officer's regular account have been 
determined." | 


Advice to a like effect was given in 21 Comp. Dec. 375 (1914), 
stating that the special deposit account of the collector for the Pana- 
ma Canal 


" .......-should embrace all moneys received by 

him, actually or constructively, acting in his 
official capacity as collector of the Panama Canal, 
Which at the time of receipt cannot be taken up > 
into his regular account because subject to refund 
ment, or because they are in whole or in part in the 
nature of trust funds, or because of other good and 
sufficient reasons.! 


The distinction between receipts which may be handled through 
special deposit and special fund accounts and those which are required 
to. be covered into the Treasury as niscellaneous receipts is well illus- 
trated in 3 Comp. Gen. 612 (1924). Under the Immigration Act provision 
is made for various administrative fines and for the deposit of passage 
money to be given to the alien or returned to the steamship company, 
after a determination of the alien's admissibility. Where deportable 
aliens escape, these deposit moneys, Which in the event of non-payment 
to the steamship line, are payable only to the alien and his heirs, 
sometimes accunulate unclaimed. It was advised that such deposits be 
Carried in special deposit accounts for a six months! period and then 
be deposited in a special fund account which should be maintained at a 
Certain figure; any excess over that figure was to be covered into mis-— 
Ccellaneous receipts. The Comptroller at the same time, however, dis- 
approved a proposal for a special fund account ta be used to refund 
immigration fines actually imposed and paid when, upon the basis of new 
evidence, it should appear that there had been no actual violation. 

The fines once paid had by prior practice been covered into the Treasury, 
and Congress had regularly provided by appropriation for refundments 
when necessary. This, in the opinion of the Comptroller 


"in effect would be a revolving fund, being 
obviously improper and unauthorized." 


erly 


The principle followed in these cases is that as soon as specific 
moneys received are determined to belong to the United States, they must 
be covered into the general fund-.in the Treasury, subject to appropria- 
‘-tion by Congress.e Prior to that time they may be handled in special de— 
posit-or fund accounts, but all receipts which come into the hands of 
a disbursing officer by virtue of his official position must be account— 
ed for through his official account with the Treasurer. 19 Comp. Dec. 
ye (1913) (deposits for privileges in national parks). 


(>) Moneys not Received for the Use of the United States. 


It will be noted in the decisions cited above that some of the 
moneys to be handled through special deposit accounts included moneys, 
such as the deposit money for officers! paggage or for aliens! steam- 
ship passage, which are not received "for the use of the United States". 
One decision (21 Comp. Dec. 374, supra) speaks specifically of such 
moneys as 'in the nature of trust funds". Where the duties of the offi- 
cer toward such moneys are purely custodial, such deposit accounts may 
be called special accounts or trust accounts, without any difference in 
legal consequence. 


Money received by the disbursing clerk in the Department of the 
Interior for Geological Survey maps which were returned undelivered by 
the Post Office furnishes an example. ‘It was advised that such money 
Carried on the special deposit. account of the disbursing officer should, 
after due attempt to locate the persons entitled, be "deposited into the 
Treasury and placed to the credit of a special fund to be established 
on the books of the Treasury.". 8 Comp. Gen. 280 (1928). When a Navy 
pay inspector is permitted to accept deposits from midshipmen}, these 
should be accounted for to the Treasurer as a "trust fund". 14 Comp. 
Gen. 827 (1908), i . 


When moneys received by a public officer are not "public moneys" 
they do not come within any statutory requirement of deposit in the 
Treasury or with the Treasurér. Thus no legal objection was seen to 
permitting a finance officer of the Army, station in Paris, to deposit 
in a bank in Paris on a special déposit account moneys contributed by 
private individuals for decorating the graves of American soldierse 5 
Comp. Gene es (1925). A monthly accounting, however, was advised on 
the ground that the interests of the government require that 

",...+-all moneys received by Government officers 
as such be accounted for to the General Account— 
ing Office, irrespective of whether they be strictly 
public moneys or moneys of a private character ob- 
tained and held for some particular purpose sanc- 
tioned by law," £ 


see-also 14 Comp. Dec, at. 28 to the effect that "any disbursing 
officer receiving money in his official capacity should be held to as 
strict accountability for such money as for funds advanced to him from 
the Treasury." aera a. Sah 
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In the case of the general railroad contingent fund provided 
for in the Interstate Commerce Act, built up from compulsory payments 
of amounts earned in excess of the permitted six percent, the Attorney 
General has advised that these moneys need not be deposited in the Trea- 
sury but may be deposited in such banks or trust Companies as are de- 
signated depositaries for government funds. Although aidéd to this 
result by special provisions in the statute, the opinion does state a 
conclusion that the fund was not created for the use of the United 
States. and: was for that reason not within the provisions of Section 
3617 requiring the deposit in the Treasury of the gross amount of all 
moneys received for the use of the United States. 33 Op. Atty. Gen. 
Bi6+{1922). 


Similarly, the proceeds from the sale of a captured veggel, which 
were held by a federal marshal awaiting the order of a court, is not 
public money within the meaning of this requirement, nor, Upon deposit 
by the marshal in a bank which is a depositary for public funds, do they 
become public moneys for which the United States is responsible. See 
Coudert ve U. §., 175 U. S. 178, 183 (1899). 

",.....the public moneys of the United States 
are the revenues of the United States from 
all sources, and the gross amount received 
must first bé paid into the Treasurys ll..... 
They are then subject to the draft of the 
Treasurer of the United States drawn agree- 
ably to appropriations made by law." 
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See also J. S. ve Mason, 218 17.8./(1910) ‘(fees received by clerk: 
of court from which his salary and expenses are to be deducted not "-pub— 
lic money" even though, after final audit of accounts, any surplus is 


to be paid into the Treasury). 


General Conclusions __ 


1. Yhe constitutional restriction prohibiting with-— 
drawal except by Congressional appropriation ap- 
t ry S th it 
plies only to general funds which are in a tech- 
nical sense in the Treasury. 


ce Moneys "dedicated" by act of Congress to certain 
uses may be paid into the Treasury to the credit 
of special funds, available for expenditure ac-— 
cording to the prior direction of Congress, with- 
out subsequent appropriation. 


5. Similarly, moneys which, by direction of Congress, 
are to be expended for the benefit of certain 
beneficiaries, may be paid into the Treasury to 
the credit of trust funds, which may be expended 
without further appropriation. 


Wie se 


Moneys received which may inure to the use of the 
United States, in whole or in part, according to 
some future determination or contingency, are pro- 
perly deposited in special deposit accounts until 
the net amount’ payable into the Treasury is- estab- 
lished. 


Similarly, moneys received by public officers which 
are in the nature of private trust funds and which 
are not required by statute to be paid into the Trea- 
sury are properly deposited in special deposit or 
trust accounts. 


Moneys held in special deposit or trust accounts 
may be withdrawn for the purpose of authorized 
refundments or, in the case of trust moneys, for 
purposes consistent with the Perey upon which they 
were originally received. 


The statute requiring payment into the Treasury 
(Section 787, 31 U.S.C.A.) applies only to money 
received "for the use of the United States". 


However, as a matter of accounting practice, all 
moneys received by oublic officers in the course 
of their official duties are properly accounted 
for through the Treasurer. 
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I. 


Receipts from the sale of inedible grease 
and tankage from hogs purchased under the 


and, when so deposited, are not available 
for expenditure by the Secretary of Agri- 
culture. 


The agreements entered into with the packers on August ee, 193% 
under the Emergency Hog Program provided for the nurchase of hogs by 
the packers "for the account of and on behalf of the Secretary of Agri- 
culture." These hogs were purchased with moneys appropriated under the 
Agricultural Adjustment Act, and the agreements set forth arrangements 
for the processing and disposition of the resultant products. 


In the purchase and disposition of these animals the Secretary 
was exercising a power granted him by the Act to relieve the market of 
burdensome surpluses under a condition of declared "economic emergency". 
The hogs were purchased under terms by which they became public property, 
and the inedible grease and tankage were subsequently disposed of by 
awards woon public bidding. The problem is whether the proceeds from 
these sales are available for expenditure at the discretion of the Sec- 
retary or whether they must be paid into the Treasury. 


Section 487, 31 U.S.C.A., which requires that the proceeds of 
the sale of public property shall be paid into the treasury, is a sta- 
tutory provision of a general nature. It does not anply to the sale 
of property held in trust for others. U. S. ve Sinnott, 26 Fed, Sy © 
(1886).. But it does apply to "all proceeds of sales of old material, 
condemned stores, supnlies, or other »ublic property of any kind," 
save for certain specified exceptionse Fossibly further exceptions 
might be admitted where essential to the accomplishment of a parti- 


, Cular transaction in performance of a statutory duty. YWhere is, how- 


€ver,.no such necessity in the present case. The disposition of the 
money received has no direct relation to the accomplishment of any 
purpose under the Act. The net effect of holding the money in a special 
fund available for expenditure by the Secretary would merely be to 
increase the appropriation originally made by the Act. That it was 
the object of Section 487 to avoid this result in all situations is 
indicated by the explicit provision {that all receipts from the sale of 
public property shall be "covered into the Treasury as miscellaneous 
receipts, on account of 'proceeds of government property', and shall 
not be withdrawn or applied, except in consequence of a subsequent ap- 
propriation made by law." No reason is perceived, therefore, why the 
handling of these moneys should differ in any manner from that appli- 
cable to all other receipts from the sale of government property. 


Only the net proceeds of the sale, however, are required to be 
paid into the treasury, since Section 489 provides that the expense 
of the sales, as approved by the General Accounting Office may be paid 
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from the proceedse Since the proceeds are subject to this deduction; — 
their deposit in a special deposit accounti.::: pending the determination 
of the net amount has been allowed by the Treasury. See 19 Compe Dec. 
We. 20 Comp. Dece 479; 21 Comp. Dece 374; 4 Comp. Gen. 717. 


In connection with future purchases of surplus commodities, it 
would seem to violate the principle of Section 487 to stipulate by 
contract that any port of the proceeds from the sale of such commodities — 
be used for any determinate purpose. In the lease of the Teapot Dome 
oil reserves it was provided that royalty oil be exchanged for fuel oil 
and storage facilities, and the lease was held in this respect to be 
Ninconsistent with the principle upon which rests the law requiring 
purchase money received on the sale of government property to be paid 
into the Treasury." Mammoth Oi] Coe Ve Us Se, 2755.Us Se 13) (eae 

It is true that Section 549, 5 U.S.C.A., provides that the Sec- 
retary may sell or "exchange for other livestock such nnimals or animal 
products as cease to be needed in the work of the department." Such ia 
nuthority to exchnnge would cover so small a field thxt it could be 
only of slight practical benefit ‘in the administration of theamergency 
program. Furthermore, this provision probably cannot be considered” 
applicable to operations under the Agricultural Adjustment Act. 

' The only way, therefore, by which suthority could be conferred 
upon the Secretary to use the proceeds from the sale of surplus commo-— 
dities for the general purposes of the Act would appear to be by spe—- 

cific amendment of Section 12 (bd). 2 
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Payments made to the Disbursing Agent of 
the Department of Agriculture under Article 
VIII of the proposed New Marketing Agreement 
for the Southern Rice Milling Industry, may 
properly be deposited with the Treasurer as 


a trust fund and expended as provided by the 
terms of the Agreement. , . 


By the terms of the proposed Agreement, the millers agree to 
establish a "trust fund". In purchasing rice from producers, the 
millers undertake to make two payments, one to the producer, and one, 
amounting to two-thirds of the payment to the producer, to the Sec- 
retary. These payments are to be made to the order of "Disbursing 
Agent, United States Department of Agriculture. The money so received 
by the: Secretary is to be held by him as a "trust fund''. This fund is 
to be used to pay to producers cooperating in a crop reduction program 
" a sum not exceeding the total sum paid to the Secretary during said 
Grop year.......on rough rice purchased from said Producer less his 
proportionate share of the expenses incurred." The expenses. of admin- 
istering this crop reduction program are to be paid from this fund, 
and any balance. remaining in the fund at the end of any crop year shall 
be "used and/or distributed as the Secretary shall determine to effec- 
tuate the purposes of the Act." 


In entering into the proposed Agreement the Secretary is exer- 
Cising a power conferred upon him by Section 8 (2) of the Agricultural 
Adjustment Act. This power is to be exercised to effectuate the de- 
clared policy-of the Act, which calls for the balancing of production 
and consumption, and recognizes the reduction of production as a nec- 
essary means thereto. The power given to tne Secretary to enter into 
Agreements to effectuate this policy necessarily carries with it authority 
to negotiate with the other contracting parties terms calculated to in- 
sure effective operation. fe 


The action of the Secretary in entering into contractual arrange- 
ments under statutory authority is not subject to the approval of the 
Comptroller Generale Opinion to this effect was rendered by the Attor- 
ney General in advising upon the effect of a regulation promulgated by 
the Comptroller prescribing a form of bill of lading which contained an 
entirely new provision, 36 Op. Atty. Gen. 289 (1930). The Attorney 
General stated: | 


tn its use for the purpose of 'administrative 
appropriation and fund accounting in the several 
departments and establishments! of the Government, 
the form of bill of lading, after its contractual 
terms and conditions have’ been agreed upon, is, 

by virtue of sec. 309 of the Budget and Account- 
ing Act, subject to the approval of the Comptroller 
General as a form for accounting purposes; but such 
approval can not in any way extend to contractual 
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obligations, which the parties are entitled freely 
to negotiate without dictation from the Comptroller 
General, whose function is that of an accounting 


officer." (p. 294). 


The regulationtwas deemed to be "in effect an attempt to limit 
the authority of the Secretary of War, expressly granted by Act of 
Congress, and therefore, to this extent at least, is invalid." 


The payments made by the parties to the Marketing Agreement are 
made pursuant to an agreement as to the substance of which, therefore, 
the Comptroller has no authority. It is provided by ‘the Agreement that 
the payments shall. be made to the order of "Disbursing Agent, United 
States Department of Agriculture." Undoubtedly private individuals 
cannot, by agreement, compel the acceptance by public. officers of funds 
of any chnaractere Nor is it within the jurisdiction ofthe Comptroller 
to grant authority to a departmental disbursing officer to accept de- 
posits, that being a matter within the discretion of the head of the 
department. .14 Comp. Dec. 827 (1908). Authority having been granted, 
however, by such officer, the Comptroller has maintained that it is 
within his jurisdiction to prescribe the method of accounting, even thou 
the moneys are not received "for the use of the United States." Ibid. 
at 826. 


The proper deposit of the moneys received by the disbursing 
officer depends upon whether they are or are not received for the use 
of the United States. If received wholly for such use, and subject to 
no refundment, they must, according to Rev. State 3617 (Sect. 48h, 31 
U.S.C.A.) be paid into the Treasury and, becoming then a part of the 
general funds, may not be withdrawn except by appropriation. 


However, it appears obvious that the moneys payable under the 
proposed Agreement would not be moneys "for the use of the United 
States". Since the legal obligation to pay is founded upon the Agree- 
ment, the moneys received are subject to waatever restrictions are im- 
posed by the Agreement upon their use, and the trust character of these 
funds is inescapably impress@d upon them by the language of the Agree- 
mente (1) The millers agree to establish a "trust fund". Art. VIII, 
Sec. Ie (2) "All payments to the Secretary......eshall be held as a 
trust fund for the purposes and uses herein set forth." (3) The dis- 
posal of the entire fund is provided for. Art. VIII, Sec. 6. ° Any 
balance remaining after the prescribed payments are made to cooperating 
producers and the payment of expenses, is to be used "ag the Secretary 
shall determine to effectuate the purposes of the Act". That these 
purposes correspond to the purposes for which he is authorized to ex- 
pend public moneys appropriated by Congress under the Act, does not 
alter the fact that, as [tele fund, he is acting solely as a trustee 
bound by the'terms of the trust agreement. The reference to the pur- 
poses of the Act is merely descriptive of the purposes for which the 
trust funds may be expended and gives no added legal foree to the 
. arrangement. ~~ 


bee les 
L Such being the character of the authority under which the money 
is received and held, the money is not "for the use of the United States", 
and therefore cannot properly be paid "into the Treasury" as a part of 
the general funds available for appropriation by Congresses For the same 
reason, it cannot properly be held in a regular accounte See 24 Comp. 


Dec. 435 (1917). 


As money received by a public officer in the course of his offi- 
Cial duties and under authority of law, such funds may, however, be 
properly depositéd- with the Treasurer as special or trust fundse 14 


Comp. Trease 827 (190%); 20 Comp. Dece 479 (1914): 3 Comp. Gen. 612 (1924) 
8 Comp. Gene 280 (1928). As indicated above, it is of relatively minor 
importance whether the account be called a special or trust fund account, 
since either designation cannot alter the conditions upon whith the money 
is received. The provision of the Agreement that it shall be held as a 
"trust fund", and the fact that extensive duties of administration accom- 
pany the acceptance of the payments seems to point to the propriety of 
designating it as a Trust Fund in the Treasury records. 


In any case the disbursement of: the fund so deposited must be 
governed by the terms of the Agreement, and rules which govern expen- 
diture from general Treasury funds are not controlling. "The same li- 
mitations in making payments out of the trust fund of the expenses in- 
curred in the administration of a trust assumed by the United States 
do not apply, as do apply to payment made from public moneys or out of 
the Treasury under appropriations made by law." 14 Comp. Dec. 921 (1908) 
eeuine U.’S.-v. Brindle, 110 U.S. 688,694. 


It is our conclusion that the moneys paid to the Secretary under 
the proposed Agreement may properly be deposited with the Treasurer as 
a trust fund and, upon being sodeposited, may be withdrawn for expen- 
diture in accordance with the terms of the Agreemente As to the extent 
of the Comptroller's authority to direct the form of accounting of 
moneys which are not sublic moneys; no opinion is expressed. See 344 Ope 
Atty. Gene 217 (1924). The authority of the Comptroller cannot be re- 
“garded as extending to contwl over the terms of the Marketing Agreement 
entered into by the Secretary, or the acceptance by the Secretary of 
the payments made nursuant thereto, or the purposes for which the fund 
“may be expended, since these are governed by the terms of the Agreement. 
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"parity payments" made to the Comptroller 

of the Agricultural Adjustment Administra- 

tion pursuant to Regulations under the 
Marketing Agreement for the Distilled Spirits 
Industry, are appropriately deposited with tne 
Treasurer as a special furidy available to the 
Secretary for expenditure for the purposes spe- 
cified in the Agreement. 


“2 


By the terms of this Agreement the ##+rerS agree to pay orem j 
cereal grain and products thereof not less than the "fair exchange ' 
value", which amount is to be promulgated from time to time by the 
Secretarye Section 3 provides that 


"Whenever the sum of (1) the current average farm 
price for any cereal grain or product thereof used 
by contracting distillers, plus (2) the processing 
or other tax under the Act, if any, paid with re- 
spect thereto or with respect to a commodity from 
which processed or derived directly or indirectly, 
is less than the fair exchange value for such grain 
or product, the contracting distillers shall pay 
the amount of such difference (hereinafter known 
as the parity payment) into the Treasury of the 
United States or such other depository as may be 
designated by regulationsof the Secretary." 


\ 
4 Payments are to be made according to regulations made by the 
‘Secretarye Section 4 furthermore specifies: 


"Such amounts shall be utilized for rental or 
benefit payments or other disbursements under ' 
the Act made with respect to grain." — ' 


The question as to how these payments shall, upon receipt, be 
handled and accounted for turns upon whether they are or, are not mon- 
eys received "for the use of the United States." If they are, they : 
must, under Section 3617 Rev. Stat. (Sect. 48k, 31 U.S.C.A.), be cover-— 
ed into the Treasury and cannot be expended without appropriation. Abs 2 
not, they may be handled as special or trust funds. ; 


As in the case of the proposed Marketing Agreement for the 
Southern Rice Milling Industry, there is, apart from the contract, no 
legal obligation upon the parties to make the payments. Nor can the 
payments be regarded in any sense as gifts in the nature of voluntary 
contributions to public expenditures, sinces the transaction is an exe- 
cutory one involving mutual obligations. See 30 Atty. Gen. 527 (1916).) 
The Agreement does not specify that the parity payments shall constitute : 
a trust fund nor does it provide for payments from the fund, when con- : 
stituted, to a determinable class of producers, When the Agreement says 
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that "such amounts shall be utilized for rental or benefit payments 

or other disbursements under the Act made with respect to grain," the 
phrase "rental or benefit payments or other disbursements under the 
Act" is merely descriptive of the purposes to which the parity payments 
are to, be applied under the contract. This provisionjdoes not place 
the payments within the class of moneys received "for the use of the 
United States" and therefore subject to the provisions of Section “sh, 
31 U.S.C.A. 


The Agreement itself makes no attempt to prescribe a complete 
procedure for handling the paymentse Section 3 states that they shall 
be paid "into the Treasury of the United States or such other deposi- 
tory as may be designated by regulations of the Secretary." This, how- 
ever, is not a specification that they shill be covered into the Treasury 
without being distinguished from other funds, tne effect of which would 
be to make them unavailable for expenditure except by appropriation of 
Congress. Were such a procedure required, the Agreement would become 
impossible of accomplishment. On the contrary, the Agreement gives the 
Secretary wide discretion as to the method of handling such funds. Sec- 
tion 4 provides that he may prescribe the manner of payment, and Section 
3 provides that the payments shall be paid "into the Treasury of the 
United States or such other depository as may be designated by regula-— 
tions of the Secretary." Obviously, what is contemplated is a payment 
or deposit unon terms consistent with the conditions upon which the pay-— 
ments are made and with their subsequent availability for disbursement 
for the purposes specified. Such disbursements are not strictly "under 
the Act"! but are disbursements of funds which come into the hands of the 
Secretary pursuant to the terms of the contract. The authority to en- 
ter into the contract is derived from the Act, but the authority and 
duty to make the expenditures provided for rest upon the Agreement. 


As the parity payments are not received "for the use of the 
United States'' but for purposes specified by the Agreement, they are 
subject to the same principles which apply to the trust fund provided 
for in the proposed Agreement for the Southern Rice Milling Industry 
and should be handled as a spécial or trust fund account with the Breas- 
urer;.as the accounting officers of tne Government may direct. 


Francis M. Shea, 
Chief of Brief and Opinion Section 
Office of the General Counsel. 
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SALARY OF MARKET ADMINISTRATOR 


UNDER MILK LICENSE 


In a license to milk distributors issued under 
Section 8(3) of the Agricultural Adjust- 
ment Act there is no objection to a 

provision that the salary of a market 

administrator appointed by the Secretary 
be paid from payments made by the licensees 
in a manner prescribed by the license, 
since such payments are not in the nature 
of voluntary contributions ite tlc by 
Section 26, 5 U.S.C A, 


Opinion Section Memorandum No. 44 
Dated March 8, 1934, 
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| March 84 1934. 
MEMORANDUM TO MR. PRESSMAN ” 
Tt herewith submit my opinion se pheteetiowneres 
QUESTION 


Is it permissible in a License issued 
under Section 8 (3) to provide that the 
“Salary of a Market Administrator appointed. 
by the Secretary be paid from payments made 
by the Licensees in the manner prescribed 
by the License? : 


OPINION 


Although the Administrator, under the terms 
of the proposed Model Milk License, is an 
officer of the United States, there is no 
legal objection to the payment of his salary 
in the manner proposed, since the payments. 
required from the licensees are compulsory 
and made pursuant to law and are not in the 
nature of voluntary. contributions. 


PERTINENT PROVISIONS OF THE LICENSE 
Appointment and Compensation of the Administrator. 


‘The License, in its present form, provides that the Secretary: 
"shall designate the Market Administrator who shall perform such duties 
as may be provided for him in the License." . The Administrator, before - 
entering upon his duties, is required to give bond satisfactory to the 
Secretary conditioned upon the faithful performance of his duties. He 
is entitled to "reasonable compensation", the amount of which shall be 
determined by the Secretary, and . is subject to removal by the Secretary.) 
at eo time. 


Duties and Powers of the Administrator. 


These include: 


(1) Fixing the, amount (over a stated minimum) of the bond 
required of. distributors, and waiving. the requirement 
under certain conditions. 


Pe)? Recéiving revorts. from ‘distributors on milk purchased 
and sold, and computing ‘the blendec price payable to 
comiaare by distributors, in some cases classifying 
milk and cream according to special use. 
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(3) Maintaining adjustment accounts for distributors; checking 
the sampling, weighing, and butterfat tests and directing 
settlements in cases of discrepancy. 


(4) Receiving and keeping separate accounts of payments received 
from.distributors (1) to be retained by the Administrator 
to meet “his "cost of operation" and (2) to secure cettain 
services to producers. 


(5) Incurring expenses, including ‘the: compensation of persons 
necessary for the proper conduct of his duties. 


Cost of Overation. 


Distributors are required to deduct a certain amount from. pay- 
ments to producers for milk purchased and pay ‘the amount deducted to the 
Administrator. The payments so required are to be used to.cover the 
Administrator's total cost of operation, including, apparently, his om 
salarye Until the first of such payments is received he is authorized 
to borrow to meet his operating costs. 


OPINION 
(1) 


The Administrator, under the terms of the 
License providing for his appointment and 
duties, is an officer of the United States. 


The status of the Administrator under the proposed plan conforms 
in all respects to the usual tests by which public officers are distin- 
guished from those whose employment, although authorized by law, does 
not constitute a position of ‘public office." 


The Administrator is to be appointed by hae eee yar authority. 
for such appointment being provided by Section 10(a) of the Act. His. 3 
avoointment, being made by.-the head of a department under express statu- — 
tory patho nen conforms to one of the methods provided by the Consti- . 


tution for the appointment of an inferior OFT LCRs. Corist., Arteviae 
section 2. 


His employment , although not for: a; Pied term, ‘is of a continu- ae 
ing nature, not limited by contract. This, in addition to the method 
of his appointment, is evidence that he is a public officer. An "officel. 
is said to embrace "the ideas of tenure, duration, emolument, and 
duties." U. S. v. Hartwell, 6 Wall. 385 (1867). 


However, 


"By tenure-is not. meant a holding for a. 
fixed term. Many admitted officers do 

not so hold. The distinction is between. 
those persons whose services are occasion—_ 
al and temporary, fixed by some contract 

of employments: ine those ASAE services. are. 
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general and’ indefinite in’ a-liné of duty 
prescribed by law." 29 Atty.’ Gen. 593, 
596 (1912). See also 'U. S$. ve Germaine, 
99 U. 8. 508, 511 (1878); Auffmordt = 
Hedden, 137 U.:S.'310, 327 €1890).. 


The duties of the Administrator are 'in-a line of duty pres- 
eribed by law", since they are fixed by the ‘terns :of the License itself. 
The fact that his duties are so prescribed impresses them with a public 
Character, and the fact that he is directly responsible for their per- 
formance leads to the conclusion’ that his status is that of an officer 
rather than that of a mere employee of the government. 


"There the appointment, therefore, is made 

-in one of, the ways by which, under the Con- 
‘stitution, an officer may be appointed, the 
_inquiry must: always be into the nature of 

the services to:be rendered. If the apnointee 
himself performs:any of the functions of gov- 
ernment, he is an officer. If he merely 
renders assistance to another in the perform- 
ance of these functions, he is an employee" - 
31 Op. Atty. Gen. 201, 203, (1918). 


The fact that the License provides that the Adni nistrator mar aye 
"removed" by the Secretary is a further indication that the Administrator 
is an officer and not: merely an employee.: The effect of removal. Lg tO. 
leave a vacancy, which may be filled by new appointment. The dutiés 
prescribed by the License attach to the position end are not in the 
Mature of obligations personal to the appointee. Thus the Administrator 
falls within Justice Marshall's definition of a vublic officer CU Uiotmeame 
Maurice, 2 Brock. 96, 102-3 (1893). }:- 


"A man may certainly be employed under a 
contract, express or implied, to do an | 
act or ta perform a service without becom 
ing an officer. But if ‘a ‘duty be a contin- 
‘wing one, which is defined by rules prescribed 
‘by the government, and not by contract, which 
an individual is apnointed by zovernnent to 
perform, who enters on the duties apver ein- 
ing to his station, without any contract de- _ 
fining them, if those duties continue, though 
the. person be changed; it scems very difficnlt . 
to distinguish such a charge or employment from 
an office, or the person ho ae the duties” 
from’ an ss iegieet, M 


The salary of the Adainistrator, 
as an ‘officer of the Un ited 

: States, must be paid wholly from 
.publie funds + eae 


Section 66, 5 U. $..C. A. provides:~ 


"No Government official or employe 

shall receive any salary ‘in <eieeaeeem 
with his services as such an official 
or employee from any source other than 
the Government of the United States--" 


and furthermore: 


"iro person, association, or corporation 
shall make any contribution to, or in any 
way supplement the salary Ons any govern- 
ment official or employee for the services 
performed by him for the Governnent of the 
United States. i" 


To this an exception is Serna: in the case of officials and 
employees of the Department of Agriculture engaged in activities "“in- 
volving cooveration" with certain local agencies. Sects. 563, 564,.5 


U. S.C. A. . In view of ovr conclusion that the Acministrator, ander v3 


the License, does not receive salary from any source other then the 
Government,.it is a Laney to consider this exception from the . 
declared  cobee 


(3) 


he Administrator's salary is so 
pai ds 


The propriety of paying the Administrator in the manner proposed 
by the License turns on whether: such payment is 'frou any source other 
han the Government of the United States" within the mecning of the 
statute. It shoultd-be nos ed that the statute is:a venni cne, carrying 
penalties which apriy to those making as well as ‘those receiving im- 
proper contributions. etd 


The statute -must be interpreted in the light of its purpose, 
which has been said to be "that no sovernment official should serve two 
masters to the prejudice of: his wnbinsed devotion to the interests of 
the United States." 33 Op. Atty. Gen. 272, 275 (1922). Accordingly, 
an arrongement by which business organizations were to pay the expenses 
of age core of the Department of Commerce to address them upon the 
business of the Department wags considered not improper where there was 
assurance that the payment was not to benefit the officers personally, 
either directly, or indirectly, by waking possible the payment of higher 
Salaries. Ibid. On the other hand, the employment at a salary of $1 
per year of a trade association secretary as a field representative of 
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the Geological Survey to collect certain reports was disapproved on the 
ground that the salary re¢eived'from the association would be, to some. 
extent at least, in ‘connection with’ the services to.be performed for the: 
Government. 31 Op. Atty. Gen. 470 (1919). 7 : : 


The statute undoubtedly ‘applies when the contributions. are of a-- 
voluntary character made by private parties prompted by their own inter- 
ests, which may or may not be of a nature consistent with the public 
welfare. If the salary is paid by a corporation, such as the Emergency 
Fleet Corporation, which is "in a substantial sense a government agency," 
the objection does not apply. See U.S. v. Morse, 292. Fed. 27%, 277 
(1922). A different question also is presented when the payments are 
made by private parties, but involunterily, under compulsion of law. 


Most of the money expended by the Government is collected in the 
first instance from private parties; and the essential point of inquiry 
in determining whether receipts are "contributions" within the meaning of 
the statute is therefore the basis upon which the payment is made. In 
the present case paymentieatsecpon the compulsion of a license having the 
force of law and not upon the voluntary act of the distributors. It-is 
impossible to regard such piuviaents, made uncer the compulsion of public 
authority, as "contributions" within the meaning of a statute providing 
criminal penalties for both maxers and recipients. The "source! of the 
Salary derived from such payments is the Government of the United States, 
in every essential sense, quite as much as would be the case if the pay- 
ments required were made t > some other public official and then applied 
to the payment of the Administrator's salary and to the other purposes 
specified. 


In determining whether a devputy clerk of a district court is a 
public officer, the Attorney Ceneral has said that the fees collected 
by the clerk and used to defray the comvensation of the deputy clerk and 
other expenses are "public funds." 29 Op. Atty. Gen. 593 (1922). It 
is pointed out in the opinion that the ‘money to pay the deputy comes from 
fees charged by the clerk for performing services required by law, which 
fees are accounted for to oublic officiais and the surplus of which mist 
be accounted for to the ireasury. 


A case which should be distinguished is International Railway Co. 
Memeevidson, 257 U. S. 505 (1922)./ In this.a collector, acting under 
Treasury instructions, required the owner of a toll br’¢ge over the 
Niagara River t4 take out a license and to agree ti vx the amount of 
certain extra conmencation for custom inspection service on Sundays and 


i 


holidays. In gersnting an injunction the court said: (p. 514) 


"To collect the cost of customs service from 
vessel owners or others is virtually laying 

a tax on them. This cannot be done except 

by specific authorization of Congress. 
Moreover, unless so authorized, no official 

or employee may receive from the Government 
pay for extra services......Nor may he re- 
ceive in connection with his services pay from 
any private source...!! 


en ar 
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In this case the vice of the contemplated collections was that 
the’ Secretary. of: the Treasury -assumed.to:.act, under a statute which 
applied to. the unlading of: vessels, but. not, to bridge traffic, and 
therefore acted without authority. |. That the. decision has no direct 
application to payments made to a pubolic officer pursuant to larvful 
requirement is shown py Port Huron & Sarnia Ferry Co. v. Lawson, 292 
Fed. 216 (E.D.Mich=.S.D. 1923), in which the court, having determined 
that the -statute did apply. to boats operating between Canada and the 
United States, rejected:as "without merit" the contention that the 
statute in effect-.imposed a tax upon vessel. owners for a private pur- 
pose. After stating that the statute. imposed no direct tax but merely . 
an extise tax for the. privilege. of pp Sea nes the court stated: (pig 220) 


"Under the terms of the chatete.. the compensation for 
such overtime services is not paid by the licensee to 
such officers or employees, but to the collector of 
customs, who pays the extra compensation, which has 
been fixed by the Secretary of the Treasury, to those 
entitled thereto, according to the rate so fixed. In 
substence and essence the recipient of the special 
license so granted indewmifies and reimburses the 
government for the additional liability and expense 
incurred by it by reason of the extra cost of granting 
this special license. ‘The customs officials performing 
the overtime services required are employed by, and 
look for payment of their compensation to, the govern- 
ment, which, in turn, is thus reimbursed and saved 
harmless by the. licensee. This does not render the 
purpose of the payment a private benefit, and Congress 
is well within its constitutional powers in making pro- 
vision for such a transaction." 


Under the License as proposed, the payments are not paid to a 
collecting-officer and. by him paid over to compensate other officials 
and employees for. the performance of public duties. They are to be naid 
direct to the Aéministrator. The distinction is one of form rather than 
of substance and Gors not alter the essentivl cheracter of the payments 
made. It results merely from the fact that, for purposes of convenient 
administration, the Administrator is charged with “Le doevbie duty of 
receiving as well as disbursing funds from which “is sutary as well as 
other expenses are to be met. 


Assuming that the inary from licensees ers Larlully required 
ymder the Act, it iz our ovinion that. thoss are act paymeuts "from any 
private source" so ens to ~ ‘ing them within the condemnation of the stat- 
ute, that they do not constitute "contributions" on the part of the 
oes: and that the Administrator in receiving compensation, accord- 
ing to the terms of the License, from: payments so required is not 
receiving salary "from any source other than the Government of the 
United States." j 


( 


So long as the License remains effective, the compulsory char- 
of See payments ened be altered. by he fact that eh as of 


3a sums. The question of the propriety of such payments, resting 
a pee oting Agreenent alone, is not presented. 


Francis M. Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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CONSTRUCTION OF SUPERFLUOUS WORD | 


IN MILK LICENSE 


The superfluous word "not", inserted in a milk 
license through a stenographic-error, 
should be disregarded and the provision 
in question read to give effect to the 
intent of the license. 


Opinion Section Memorandum No. 62 
Dated March 28, 1934. 
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March 28, 1934. 
a ie fc aay 
| MEMORANDUM TO MR. FRANK | 


In accordance with your request, I submit my opinion on the fol» 
lowing: 


QUESTION. 
-. o» Section 5 (a) of the Los Angeles Milk License 
~as issued by the Secretary, providing that distribu- 
_ “ters‘are ‘not’ to purchase milk-from producers unless 
athe producers deduct or cause to be deducted certain 
: *.<payméents,.contained, through clerical inadvertence, a 
superfluous word ("not") which, if not stricken, would 
hake ‘the provision wholly meaningless. What is the 
-" “preper ‘interpretaticn to be given this provision? 


ANSWER 


“The plain intent of a statute. is to be looked at 
and any interpretation making a statute absurd or 
meaningless is to be avoided. Assuming that a license 
i’*has the force and effect of law, therefore, the word 
~' "not" should be disrezarded and. the provision in ques- 
tion read as though it were non-existent. 


Two dasés should’ suffice to establish this answer. as correct. In 
the case of ‘State ex rél Patterson v. Bates, 96 Minn. 110, 104 N. %. 709 
(1905), the defendant was charged with soliciting persons. to purchase 
liquor in quantities’of less than five gallons, in violation of a statute. 
Section 1 of the statute made it a crime to solicit certain persons to 

buy liquor in quantities less than five gallons; Section 2 provided that 
licenses could be issued by the board of county commissioners to sell 
liquor "in quantities not less than, five gallons". The word "not" in 
Section 2'was an obvious error, but the defendant contended that the 
Statute in question Asinconsistent and contradictory, the legislative 
intention unascertainable, and the statute therefore void. The Court 
said: my 


"'An interpretation which renders a statute null 

and ineffective cannot be admitted. It is an absurdity 
‘to suppose that after it is reduced to terms it means 
nothing, It ought to be interpreted in such a manner 
as that it may have effect, and not. be found vain and 
nugatory'. * * * In order to render this statute 

consistent and intelligible, it is only necessary to 

omit: the work 'not! from the clause 'quantities not 
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less than five gallons! in the second section. There 
is no doubt of the power and right of Cowts to thus 
omit a word, when necessary to render a statute intel- 
ligible which as it stands is devoid of sensible meaninge 
ee x 
"But it is contended by counsel that there is no 
more reason why the Court shovld by construction omit 
the work 'not! From the clause in the second section 
than supply it in the first section, which would make 
the séction “consistent and the statute valid, but 
render it entirely inapplicable as far-as the defendant 
in this case is concerned. * * * In Kansas Pac. Ry. 
v.: Com'rs, 16 Kan. 587, Mr. Justice Brewer said that 
where there is no way of. reconciling conflicting 
Clauses, and nothing to indicate which the Legislature 
regarded as of paramount. importance, force should be 
given:to those clauses which would make the statute in 
harmony with the other legislation on the same subject. 
The omission of the word 'not'! in the second section 
renders the statute consistent and intelligible, and 
in harmony with the general policy of the state as 
expressed in judicial decisions and: general legisla- 
tion upon the subject-matter of intoxicating liquors." 
(At page: 710-11) | 


The bones then trent on to note that the policy of the State had 
nlways been to require licenses only for sale in small quantities. All 
the prior statutes of the State pointed to an obvious intent to req 
the’ Lveonse for the regulation of small retail consumption. 


Lethe intended abject of the. statute under considera- 
tion: is to prohibit sales in smal? quantities, and this’ 
“intention is expressed in the finel section of the hots it 
By disregarding the word 'not' in section 2 the provi~ |. 
sions are thus made consistent. and the entire statute is” 
brought into harmony with the gence? ey tes of ee phe 


The Court hela the statute ‘valid He the conviction of the dots 
dant was affirmed. 


In the case of Waters-Pierce. O11 ae ‘Ve ubeukel ‘212 U. Se Lome 
(1909) , defendant's’ tort liability was in part predicated upon a criminal 


statute prohibiting the use of light oils as illvminating fluids, which 
it claimed was in effect meaningless. The statute required that oil 

which ‘shall "have not a specific gravity of not less than 46 degrees 
Baume" was to be’ branded "Re jected" by. the inspector. Mrs Justice Thite | 


stateds 
1 
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"hile the two negatives may apparently render the 
clause on its face confusing, if the superfluous nega~ 
tive be omitted all difficulty on this subject is 
removed, and the sentence would therefore provide that 
the oil must have a specific gravity of not less than 
46 degrees Baume.! 


(As a matter of information it should be noted 
that a Baume hydrometer is read inversely.) 


These two cases would seem to justify disregarding the word 
ot" and reading the license in its sensible construction. 


Sigmund Timberg, 
Acting Chief, 
Brief and Opinion Section. 
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POWER OF ACTING SECRETARY OF AGRICULTURE 


The "Acting Secretary" is vested with the 
full powers of the Secretary: of 
Agriculture in the latter's absence; 
and documents executed by him have 
the same force and effect as those 
executed by the Secretary. 


References to the Secretary of Agriculture 
in his official capacity are to be 
construed as meaning the head of the 
Department of Agriculture, and, there- 
fore, as including persons temporarily 
discharging the duties of the office. 


Opinion Section Memorandum No. fs 
Dated April 11, 1934.. 
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April 11, 1934. 


‘ MEMORANDUM TO MR. PRESSMAN 


In answer to your request dated March 30, 1934, I submit the 


Question 


es What .is the scope of authority of the 
‘Assistant Secretary of Agriculture, or other per- 
sons, acting for the Seeretary of Agriculture in. 
his absence? ‘Particularly, does an "Acting Secre- 
tary" have authority (1) to execute Marketing 
Agreements or Licenses, and to prepare delegations 
of authority under such instruments, though the 
Secretary be particularly referred to in them; or 
(2), tosign Orders to Show Cause in proposed re- 
vocation proceedings, and Notices of Revocation? 


Opinion 


The "Acting Secretary" is vested with the 
full powers of the Secretary of Agriculture in the 
latter's absence. Documents executed by him have 
‘the same-force and effect as those executed by the 
Secretarye References to the Secretary of Agri- 
culture in his official capacity are to be construed 
as meaning’ the head of the Department of Agriculture, 
and, therefore, as including persons. temporarily dis- 
charging the duties of the office. ; 


Discussion 


a: (1), Limi tation of problem. 


In accordance with the request, the scope of this opinion is 


limited to the problem of validity of action for the Secretary during 


his absence. Possible delegation of duties and powers. during his pre- 


-..,sence are not discussede 


“ (2) Statutory provisions applicable. . 


' ‘The provisions governing the temporary discharge of the duties of 
the Secretary of Agriculture are the same as those appligable to other 


executive departments. They are: Pinta if 


BUS SaGeAe Sece 4, | sic i a ay 
2agD "Vacancies in office of department heads; 
temporarily filling. In case of the death, resig- 
nation, absence, or sickness of the head of any... 
department, the first or sole assistant thereof -. 
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se directed by the President, 

6 of this title, perform the 
til a successor is appointed, 
ness shall ceases (ass B 177)" 


shall, unless otherwi 
as provided by section 
duties of such head um 
or such absence or sick 


5 UeSsC.ds Sec 6, 
"Discretionary authority of President as to 


vacancies. -In.any of the cases mentioned in the 
sections 4 and’S of this title except the death, 
resignation, absence, or sickness of the Attorney 
General, the President may, in his discretion, au- 
thorize and direct the head of any other department 
or any other officer in either department,.whose |. 
appointment is vested in the President, by and with 
the advice and consent of the Senate, to ocerform the‘! 
duties of the vacant office until a successor is 
appointed, or the sickness or absence of the incum- 
bent shall ceases. (Rise L7G)" 


These sections are made applicable. to the Department of Agricul- 
ture by 5°U.$:0.A. Section 1, which reads: =". 
"Application of provisions of chapter. The 
provisions of this chapter shall apply to the follow- 
ing executive departments: ; rn 


x 2 * x * * eas, ee 
Eighth, The Department of Agriculture." 


-. Sinee section 6 merely provides an alternative method for the 
discharge. of the Secretary's duties, no distinction.is made between the 
Assistant Secretary of Agriculture or other officials, who, pursuant to 
executive order, may exercise the Secretary's functions. 


(3). Construction. 


The headings of sections 4 and 6 refer to vacancies, and it seems 
evident that the absence of the Secretary is treated as a temporary re- 
linguishment of the office and the 'eting Secretary" as temporary in- 
cumbent. As such, he is necessarily vested with the powers as well as 


the duties of the Secretary. 


| To hold that there are powers of the Secrétary too: sacred to be 
‘exercised in his absence, would create a type of administrative inter- 
ré.enum which 8§ 4 and 6 are obviously intended to prevent. Cases con- 
struing the two sections havenot attempted such nullification, but have 
uniformly sustaiMed the power of the “Acting Secrétary" 


+ Marsh v. Nichols. 128 J, $.°605 (1888), involved the validity 
of! letters patent. — Section 4883 of the Revised Statutes provides that 
all patents shall be signed by the Secretary of the Interior. In spite 
of this provision, the court held that if one of the conditions named 


: 


: 


“. 
oo 
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in section’ L, ia arises So the. signature of the "Acting Secretary" 
has the, same force and effect as that of the’ Secretary himself. 
Therefore, Be ents. signed by him ars’ of equal’ validity. 


In Deete Ts. Wacnols Pe Ven) 65 bee ae os nisiiae 192h), the 
validity of a fraud order signed and issued by the Second Assistant 
Postmaster General was at issue.. Aga ainst its validity, the conten— 
tion was advanced that the statute | ‘in questidn conferred upon the Post- 

aster General a.power to. issue fraud orders which was nondelegable, 
ae that. since the order in the case at bar had been issued by ‘the Second 
Assistant Postmaster General, At wag’ void upon its face. In angwer 
to this contention, the court relied upon various cases esbablishing 
the right of the Postmaster General to delegate to his assistants the 
conduct of. hearings. : However, since the power of the Postmaster General 
to delegate the power to sign the final order was disputed, the court 
held that, even conceding the nondelegable character of the power, yet 
under any one of the. conditions enumerated in 5 U.S.C.A. Section i 
supra, the Second Assistant Postmaster General might be validly epee 
with the powers of the Postmaster Generale The court said (at page 36): 


"A review of the evidence and the law applicable 
to this case establishes that the duty and responsibility 
of issuing fraud orders was confided by Congress, not to 
individuals, but to the head of the Department of the Post 
Office. . 


In this case, over and above the presumption of validity of 
official action which would ordinarly attach (see infra), affirmative 
proof had been introduced to the effect that the Second Assistant was, 
at the time of making the order, Postmaster General "de facto if not 
de jure." 


Also pertinent are a number of cases which rely in the alternative 
upon (a) a possible delegation of authority from the head-of the de- 
partment to his assistants, or (b) the possible absence of the head of 
the department. i . 


In this category falls Franklin Sugar Refining Co. ve United 
States, 178 Fed. 78 (C.C.=.D. Penn. 1910). The "Assistant Secretary" 
of the Treasury issued an order fixing the amount of "countervailing 
duty to be paid on imports of sugar from Germany", The statute under 

wnich such order was issued vésted the power in the Secretary. The 
court held the order valid because (1) the duty to issue such orders 
might have been delegatied to the Assistant Secretary, or (2) in the 

‘absence of the Secretary, the Assistant Secretary may act for him, 


In. shillite Co. Ve. “McClung, 5l Fed. g68 (C.C,A. 6th 1892), a 
customs. appeal | WAS. decided, by the Assistant Secretary of the Treasury 
in lieu of the Secretary. Again it was held that his action would be 
valid if he acted either in pursuante to delegated authority or in. the 
absence of.:the Secretary. Accord, Chadwick v. United States, 3 Fed. 


750 (1880), . dealing with the certific: ‘tion of a collector's bond. 
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Of course, the approach of these cases limits their force. Since 
the reliance isin the alternative upon delegation or substitution, the 
offect of substitution with reference vie) delegable powers only is tested. 
ThecGrane case; gupra, however, expressly decided that an assistant, in 
the absence of the Postmaster General, may exercise powers which were 


assumed to, be non-delegable. iictek ny eae ee 
Bx parte Tsuie Shee, 218 Fed. 256 (D.C:N.D. Cal. 1914), concerned 
a petition by a Chinaman claiming that his right of appeal from 4 de- 
cision of the immigration authorities to the Secretary: ‘of Labor had been 
denied because the Assistant. Secretary of Labor had disposed of the appeal 
The court held (1) that, the duty to determine an immigration appeal was 
nondelegable, and (2) that since the Secretary had not been absent, there 
could be no "Acting Secretary". The court concedes the power ofan: . — 
acting secretary: fully to supplant a head of the department in his ab= es 
sence. ; : ces 


The following quotation adequately sums up the applicable law::. 
"By the terms of thi's order Mr. Densmore - 
ig authorized to perform the duties of the 
- Secretary of Labor only in the absence of 
the Secretary and the Assistant Secretary. 
Whenever he does act, the presumption is 
that he is acting within and according to 
the authority conferred upon him, and this 
_ presumption will prevail until it is over- 
thrown by the clearest proof. From the 
“sery ‘fact of his acting the court will pre- 
sume that both the Secretary and Assistant 
Secretary were absent, because it is only in Fae 
their absence that he may lawfully perform mb 
the duties which the law casts upon the Sec- 
retary, and because any other rule would re- 
sult in uncertainty and confusion. Whoever, 
therefore, Challenges his right to‘act, must 
assume the burden of proving clearly that 
his action was not had in the 'absence of the 
Secretary and Assistant Secretary." But, 
however..inconvenient it may be,’if the Sec- 
retary and Assistant are not absent, and par- 
ticularly if. both are present, his performance | 
of the duties of the Secretary is unauthorized, 
_ either by the; statute, or the order of the 
do President." (at page 257). ; 


‘ It. was argued for .the Government that the Secretary had been 
constructively absent". "However, it was shown that ‘the Secretary -had 
been at his. desk in Washington and this contention was resolved against “~ 
ghe Government. few. aes PD Paks See a i Dia 
! ; fight bs: tt a a 
_ Thug; it seems.well settled that tose duties of members of thé it 
Cabinet which cannot be delegated may nonethéless be discharged by¥* ~) 

"acting" heads of the departments in their absence. 
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(4) Burden of Proof. 


Furthermore, the “Acting Secretary" is favored by a well-settled 
presumption. This presumption puts the burden of proof that the action 
of the Assistant Secretary was unauthorized, or that none of the condi- 
tions enumerated in § 4 has arisen, upon the person relying upon the in- 
validity of the action taken. It is based upon the general rule that 
an officer is presumed to act with lawful authority. (See United States 
Ve. Peralta, 19 How. (U.S.) 343 (1856)). It has been applied in Shillito 
Co. v. McClung, supra, Crane ve Michols, supra, Chadwick v. United States, 
supra, but it was overcome in Ex parte Tsuie Shee, supra. 


(5) Application of the foregoing. 


Sections 4 and 6 are applicable in like manner to the Department 
of Agriculture as to other Government executive departments. The dele- 
gation of authority contained in the Agricultural Adjustment Act would 
appear to be no more personal than statutes under which it was held 
that an "Acting Secretary" may validly act for the head of the Depart— 
ment. While it is true that an unusually large measure of discretion 
has been vested in the Secretary, yet such discretion is vested in him 
in his official and not in his personal capacity. (cf. the power to fix 
tariff rates in Franklin Sugar Refining Co. v. United States, supra.) 


The Tsuie Shee case and the Crane v. Nichols case, both supra, 
deal both with a quasi-criminel proceeding which ordinarily would re- 
quire action by the Postmaster General or the Secretary of Labor, res- 
pectively. Both cases, however, indicate that in the absence of those 
officials the temporary head of the department may act with equal val- 
idity. They deal with proceedings no less sacred than proceedings to 
revoke licenses. Thus, the power of the "Acting Secretary" to sign 
Orders to Show Cause and Notices of Revocation can safely be said to be 
determined by them. 


No such close analogy can be found regarding the preparation of 
deleg-tions of authority under Marketing Agreements or Licensese How- 
ever, the absence of authority should not preclude a categorical answer. 
The reference to the Secretary of Agriculture in such instruments could 
not reasonably be construed as meaning a specific person. It, no doubt, 
refers to the executive head of the Department of Agriculture. The ob- 
Vious administrative impossibility of virtually suspending the orderly 
working of the Department of Agriculture during temporary absences of 
the executive head of the department requires the conclusion that the 
parties to agreements and licenses contemplated action under such in- 
struments by the Acting Secretary. 


In view of the state of authorities, and the arguments discussed 
above, it is submitted that an acting secretary has ample power to act 
for the secretary in all matters pertaining to the discharge of his of- 
ficial duties and powers. 

Francis M. SHea, 
Chief of Brief and Opinion Section 
Office of the General Counsel 
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ADMISSIBILITY IN EVIDENCE OF LICENSES 


AND MARKETING AGREEMENTS 


Licenses and marketing agreements of the Agri- 
cultural Adjustment Administration are 
public records, required by law to be 
kept on file, authenticated copies of 
which are admissible in evidence wder 
Section 661, 28 U.S.C.A. ‘ 


Opinion Section Memorandum No. 70 
Dated April 12, 1934. 


~B6lo 
April 12, 1934 
_« MEMORANDUM TO MR. BACHRACH 


Pursuant to your request of March 29, I reply to Question I 
as follows: 


QUESTION I. 


Under Section 661 of Title 28 U.S.C.A., would a true copy of 
a license issued under Section 8 (3) of our Act, or a marketing agree- 
ment issued under Section 8. (2) of our Act, be edmissible in State and 
Federal Courts if these documents are "authenticated wnder the seals" 
of the Department of Agriculture? 


OPINION. 


Since both licenses and marketing agreements are entered into 
by an agent of the Government, in the course of the discharge of his 
public duty, and are required by law to be kept on file, they are vublic 
records, authenticated copies of which would be admissible under Section 
Beeeor title 28 U.S.C.A. 


DISCUSSION. 
Section 661 of Title 28 pce Che provides as follows: 


"Copies of department records and papers; 
admissibility. Copies of any books, records, 
papers, or documents in any of the executive de- 
partments authenticated under the seals of such 
departments, respectively, shall be admitted in 
evidence equally with the originals thereof. 
(R.S. § 882.)" 


Concerning the scope of this section, the court in Block v. 
Meited States, 7 Ct. Cl. 406, 413 (1871), saia: 


"Transcripts from the records or books of the 
different Departments, when authenticated by the 
seal of such Department, are evidence both at the 
common law and by statute; but the words "documents 
and papers,' used in the several acts of Congress, 
cannot be held to mean every document or paper on 
file in the Department, but such only as were made 
by an officer or agent of the Government in the 
course of the discharge of his official duty: Any 
other rule of interpretation would defeat the 
reason on which all public writings are admissible 
as evidence, i.e., that they have been made by 
authorized and accredited agents, appointed for the 
purnose, and that the subject matter of such 
writings is of a vublic nature." 
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On the basis of this rule it was held in that case that a 
receint for property captured, procured from a military governor by a 
claimant, and by him filed in an Executive Department, is not a public 
document, and an authenticated cony cannot be read in evidence. ow- 
ever, in Cohn v. United States, 258 Fed. 255.(C.0.A.N.Y. 1919), the 
court refused to confine the ambit of the statute only to such writings © 
as "were made by an officer or agent of the Government in the course 
of the’ discharge of his official duty." In holding that letters’ used 
as evidence in a naval court-martial, and required by statute to be 
transmitted to the Navy Department and there kept on file for two 
years, are "official documents" whtle so kept, authenticated covies of 
which are admissible in evidence eee. with originals, the court said 
at page 362: . 


"We are not inclined to put so narrow a construc- 
tion upon the statute, and we can see no substantial 
reason for thinking that covies of such letters as 
are on file in the record of the proceedings of the 
court-martial, and which are authenticated by the 
Department of the Navy as provided in the act, may 
‘not be introduced in evidence at the trial of the 
defendant. The statute authorizes the introduction 
in evidence of copies of any docurnients or papers 
which are required by law to be kept on file in the 
departments, provided such covies are authenticated 
under the seal of the department in which the docu- 
ment is kept. It is the opinion of the majority of 
this court that the statute was intended to apply at 
least to any document: or paper which is by law re- 
quired to be filed and kept on. file in any of the 
Executive Departments of the government. A document 
or. paper wiich is required to be so filed and kept 
on frle:is in the opinion of the majority of: the 
court an officinl document as much so as one which 
is written or published by an officer in his officinl 
character or in the performence of an oft houe duty." 


Under either interpretation of Section 661 licenses and marketing 
agreements are "department. records! to which the provision applies. 


The Act empowers the aera ee in Section 8 (3) "To issue 
licenses * * * ®,. ana in Section 8 (2) "To enter into marketing agree- 
ments". These documents are, therefore, writings "made by an officer 
or agent of the Government in the course of the discharge of his 
official duty".): 


Licenses and mareting agreements are also records required by 
lay "to be filed and kept on file" in an Executive Department of the 
Government. Section 10 (c) of the Act provides: 
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"The Secretary of Agriculture is authorized, 
with the approval of the President, to make such 
regulations with the force and effect of law as 

may be necessary to carry out the powers. esr in 
him by this: title, * * *,! 


In pursuance of the ners erenen it-is Heinkel in General 
Regulations, Series 4, Revision 1,.as follows: 


"Section 302 (b). The license when issued 
oghall be filed as a public record in the office 
of the: Chief a eet clerk.". 


In Eevence to marketing sinh ter gs General Regulations, Series 
uF, Revision Ey: reads.as follows: a 


"Section cll. Whenever pursuant to a decision 
of the Secretary, any agreement becomes effective, it 
shall thereupon be filed in the office of the Chief 
Hearing Clerk and be available for public inspection." 


It is settled that rules and regulations prescribed by a depart- 
ment of the. Government in pursuance of a statutory authority, have the 
force of law. United States v. Grimaud, 220 U. S. 506, 517 (1911): 
United States v. Birdsall, 233 U. S. 223, 231 (1914): Gores ve United 
States, 263 Fed.. 768, 775 (1920-Ds' Ce; Iowa). 


Among the cases arising under this section have been: United 
States v. McCoy, 104 Fed. 669 (Wash... 1900), where a copy of a record 
authenticated by. the Fostmaster General as required by this section 
was held admissible as evidence of the imposition of a fine upon the 
contractor. of a mail route for failure to perform service according to 
the contract. Copies of the records of the Pension Office were admissible 
under tris section to prove the granting of a pension in Pooler v. 
United States, 127 Fed. 509 (Me. 1904). Ballew v. United States, 160 
Po, 107 (1895), was another case in which a transcript of a record in 
he Pension Office was declared admissible. And on the basis of this 
section, a certified copy of an applicatim for war risk insurance was 
admitted in evidence in Cassarello v. United States, 271 F. 486 (D.C. 
Pa. 1919). Similarly, the court in Priddy v. Boice, 201 Me. 309, 99 S.™. 
1055 (1906), under this statute admitted in evidence copies of United 
States census returns. 15 Op. Atty. Gen. 342 (1877) contains the 
statement: Oy 


"Under this provision it has been customary 
to furnish from time to time from the various De- 
partments. of the Government copies of papers and 
.. documents inaddition to the public records relating 
to. lands or patents; and these have been admitted, 
as it.is understood, in evidence at the trial of 
causes by the various courts." (p.344). 
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QUESTION rive 
Assuming that such authenticated copy would be admissible, 
ould it be considered. as evidence of the execution of such documents 

by the Secretary on the date such document bears? 


OPINION. 


_. + Department records by virtue of their public character are 
evidence of what they properly contain. They are, therefore, admiss- 
ible in evidence of the ptirporting date of the license or marketing 
agreement. The presumption that the purporting date of a deed is the 
date on which it was executed which obtainga in private contract law 
appears applicable to Government agreements. Hence, since by the 
statute copies are made equal to originals, a copy would be considered 
as evidence of the execution of such’ documents by the Secretary on the 
date such document bears. we 


DISCUSSION 


It is established detrine that official records are évidence of 
what they properly contain. Thus, in Evanston v- Gunn, 99 U.S. 660 
(1878), where the admissibility of a record kept by the United States 
Sienal Service Station of Chicago to show the velocity of the wind at 
5 certein point was in question, Mr. Justice Strong said at pages 666- 
tke S) 


"It may be admitted. there is no statute expressly 
authorizing the admission of such a record, as 
proof of/f @ts stated in it, but many records are 
properly admitted without the aid of any statute. 
The inquiry to be made is, what is the character 
of the instrument? The record admitted in this 
case was not a private entry or memorandum. It 
had been kept by a person.whose public duty it 
was to record truly the facts stated in aR lh! 
They are, as we have seen, of a public character, 
-. kept for public purposes, and so immediately 
before the eyes of the community that inaccuracies, 
if they should exist, could hardly escape ex- 
posure. They’ come, therefore, within the rule 
which admits in evidencetofficial registers or 
records kept by persons in public office in which 
they required, either by statute or by the nature 
of their office, to write down particular trans- 
actions occurring in the course of their public 
duties or under their personal observation.?”.-- 
To entitle them to admission it is not necessary 
that a statute requires them to.be kept. It is 
sufficient that they are kept in the discharge of .. 
a public duty.** Wor need they, be kept by a public 
officer himself, if the entries are made under his 
direction by a person authorized by him." (Citing 
cases.) 
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Similarly, in Podler v. United States, supra, page 4 the court 
in holding a copy of the records of the Pension Office admissible to 
show the granting of a pension, said: (p. 517) 


"Inasmuch as the records of the Pension Office 
are required by law, they are, of course, on 
settled rules, evidence of what they properly 
contain..." Wis Maa wip! 


i On the same principle, the court in United States v. M&éCoy, 
supra, page 4, in admitting a covy of a record as evidence of the im- 
position of a fine, said: (p. 672) 


"The evidence that this fine was imposed is 
contained in a document authenticated by the post- 
master general* * * The document reci ting the 
action of the postmaster general in imposing this 

“fine * * * was prima facie evidence that the fine 
-- had been imposed * * *." (Italics ours) 


And in Commonwealth v. Dorr, 103 N.C. 902, 210 Mass. 314 (1914), 
the records of the United States Weather Bureau were admitted in evi- 
dence to prove weather conditions at a particular time, on the same 
doctrine: 


"The official record of a fact made by a 
public officer in the performance of his duty 
may be introduced in evidence as proof of the 
truth of the fact recorded. This rests upon 
the general principles of the law of evidence, 
and not upon the statutes." (p. 904) 


Since the date of a license of marketing agreement is a fact 
properly contained therein, it follows that the official record may be 
introduced in evidence of it. 


On the question whether the date on the official documents would 
be considered as evidence of the execution of such documents by the 
Secretary on the date such document bears, certein cases in private 
contracts are relevant. That the date of signing of a contract may be 
presumed from the purvorting date of the document, has been held in 
Smith v. Bathens, 1 Moo. & R. 341 (1834); Hunt v. Massey, 5 B & Ad. 

902 (1834): Goodtitle v. Milburn, 2M & W. 853 (1837); Sinclair v. 
Bagenley, 4M. & W. 312 (1838); Anderson ve Yeston, 6 Bing. 309 

(N.C. 1840). The California Code of Civil Procedure 1872, 8 1963, 

par. 23, codifies this rule in the provision+tit is presumed#"@:St "That 
writing is truly dated. And in McFarlane v. Louden, 99 Wis. 620, 

75 N. 7. 394 (1898), it was held thet where a decd appears to be duly 
executed the presumption is that it was executed upon the day it 

bears date, citing Jones, Evid. 8 45, 19 Am. & Ing. Enc. Law. 50. 


This presumption wovld appear to be equally applicable to public 
docu;nents. It therefore follows that the date on the license or mar- 
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Since by the ae elt a covy of a department record is mele 
to an original for all purposes of evidence (see United States 1 ‘ 
Pooler v. United States and Ballew v. United States, supra, page 
authenticated copy of a license or marketing agreement would be con- 
sidered as evidence of the execution of such documents by the Seer 
on the date such document bears. 


pinay g M. Shea, 
Chief, Brief and Opinion Sect 
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No. 3d 


REINDEER AND REINDEER MEAT 


Reindeer and reindeer meat are "agricultural 
products" within the meaning of 
Section 12 (b) of the Agricultural 
Adjustment Act providing for the 
removal of surplus agricultural 
products. 


Opinion Section Memorandum No. 64 
Dated April 13, 1934. 


April 13, 1934. 


MEMORANDUM TO MR. FRANK 


I respectfully submit herewith my opinion on the following 
question raised by Mr. John B. Payne in his memorandum of February 
ao, 1934: 


QUESTION 


_Are’ reindeer and reindeer meat "“sgzricul- 
“tural products" within the meaning of 
Section 12 (b) of the Agricultural Ad- 
justment Act providing for the removal 
of surplus agricultural products? 


OPINION 


Reindeer and reindeer meat do not differ. 
essentially from other forms of live stock 
and live stock products, and, as such, are 
"acricultural products" within the meaning 
of Section 12 (b) of the Act. 


ia 


The term "agricuitural 
products" includes live 
stock and live stock 
products. 


Agriculture, according to accepted definition, includes the 
rearing end management of live stock. See Slycord.v. Horn, 179 Iowa 
936, 162, N. We. 249, 253 (1917); Gordon v. Buster, 113 Tex, S8ai, too ¢ 
Bul. 220, 222 (1923); Northern Cedar Co. v. French, 131 Wash. 394, 
230 Pac. 837, 847 (1924); Fleckles v. Hille, 83 tnd. App. 75; alae 
N. EB. 915. (1925). Live stock is accordingly included in conventional 
definitions of agricultural commodities and agricultural products 
and Congressional enactments follow the general rule. Thus, in the 
Cooperative Marketing Act of 1926 (44 Stat. 802) “agricultural prod- 
ucts" are defined as "agricultural horticultural, viticultural and 
dairy »roducts, live stock and the products thereof..." atc. The 
Capper Volstead Act (42 Stat. 388), authorizing producers of “agri- 
cultural products"-.to form associations to engage in marketing and 
processing in interstate and foreign commerce provides that "persons 
engaged in the production of agricultural products as farmers, plant- 
ers, renchmen," etc. may act togethor in marketing associations. 
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The Agricultural Marketing Act of 1929 (46 Stat. 11), designed "to 
promote the effective merchandising of agricultural commodities", 
contains no definition of agricultural commodities, but the defini- 
tion of "agricultural products" contained in the Cooperative Market- 
ing Act has been regarded as strong evidence of the meaning Congress 
intended to give the term "agricultural commodities" in the later 
Act. 36. Op. Atty. Gen. 326, 344 (1930). It is therefore apparent 
that Congress in enacting legislation for the benefit of agricultural 
producers has recognized Nacricultural products" as including both 
live stock and live stock products. 


Wo reason appears, either in the purpose or history of the 
Agricultural Adjustment Act, for giving to the same term, as used in 
Section 12 (b), a narrower construction. The term "basic agricultural 
commodities", as defined in the Act itself, includes hogs. While 
no definition is given the term "agricultural products" as used in 
Section 12 (b), providing for the removal of surplus, its proper 
construction was the subject of a memorandum from the Solicitor of 
the Department of Agriculture to the Secretary under date of November 
16, 1933 (Op. Sec. Memo. No. 17). This sets forth the conclusion, 
based upon ea review of the authorities, that the term includes all 
products in their raw or natural state which are the result of hus- 
bandry or the cultivation of the soil, and that it may also include 
such products after processing and manufacture, either at the point 
of Pee aka elsewhere. The term, thus construed, is broad enougn 
to embrace/ live stock and the meat products thereof. 

Qe 
“Reindeer and reindeer meat fall 
within the definition of live 
stock and live stock products. 


Tre term "live stock" is defined to include "various domestic 
animals reised or used, as on a farm or ranch". Funk & Wagnalls New 
Standard Dictionary (1929). Alaskan reindeer, introduced into Alaska 
by the government in domesticated herds, are useful for their meat sna 
skins and cs draft onimals. They are raised, slaughtered, and pre- 
pared for market by methods essentially similar to those by which 
standard verieties of live stock such as cattle and sheep, are made 
evailsble to the market. Congress has appropriated funds for the in- 
struction of the natives in "the care and management of reindeer," 

(43 Stat. 1181), which constitutes a recognized branch of animal hus— 
bandry. Department of Agriculture, Circular No. 82 (1929), "Improved 
Reindeer Hondling". The business of raising end slaughtering reindeer, 
and of marketing the mcat in the United States, has been developed on 
a commercial scale by private interests. See Department of the Inter- 
-ior, Hearings of the Reindeer Committce, February 20, 1931. Reindeer 
therefore fell within accepted definitions of "live stock", and since 
live stock and live stock products goncreally are subject to the terms 
of the Act, it follows that reindcer and reindccr moat are similarky 
included. ) 


Francis M. Shea, 


ee 


No. 33 


CONSTRUCTION OF TERM "SHIPMENTS UPON 
CONSIGNMENT" IN CODE OF FAIR. 


COMPETITION 


The eee "to sell upon consignment" 
contained in Article IV, Sec. 14° 
of the Code of Fair Competition for 
the Anti-Hog-Colera Serum and Virus 
Industry includes the prohibition 
"to ship upon consignment." 


Opinion Section Memorandum No. 66 
Dated April 20, 1954, 
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April 20, 1934, 


MEMORANDUM TO MR. FRANK 


In accordance with your request, I submit my opinion on the 
following: 


UESTION 


According to Article IV, Section 14 of the Code of Fair Compe- 
tition for the ee Bee Cholera Serum and Hog-Cholera Virus Industry, 
the practice: "To sell serum and/or virus upon consignment" consti- 
a an unfair method of competition and was therefore prohibited. 
Does tais prohibition also include the practice "to ship upon con- 
ee 


‘OPINION 


The prohibition "to sell upon consignment" includes the pro- 


‘hibition "to ship upon consignment", 


DISCUSSION 


The term "consignment", in a mercantile sense, means the de- 


livery or shipment of personal property from one merchant, - the con=- 


Signor - to another, - the consignee - to be held by the consignee as 


ba Dailee for the purposes of sale. If the property is sold by the 
“consignée—-bailec, he must account to the consignor for the purchase 


Price. At all times legal title to the property remains in the con- 
Stenor., Williston, Sales (2d ed., 1924) 8 338. A "consignment! 
therefore is not a sale, and its existence negatives the possibility 


Spee sele. Furthermore, it is not a conditional sale. 


"A contract of conditional sale is one in which 
e vendor of property agrees to sell, and a vendee 
agrees to buy, certain property, the title to which 
ljoes not pass to the vendee until he performs the 
agreed condition of nayment of the purchase price, 
With the right in the vendor, on default by the 
vendee, eitner to recover possession of the property 
or, at his election, to sue for the purchase price 
nd thus transfer title to the vendee and convert 
ne conditional sale‘into en absolute sale, the 
ayment ee such price as a condition. of such trans— 
ter being thereby waived, 


es oe 


"A contract of consignment has an entirely differ- 
ent meaning and effect. It imposes no obligation upon 
the consignor to sell or wpon the consigmee to buy any 
property, and it effects no sale or transfer of title, 
conditional or absolute, from consignor to consignee. 
It merely creates a bailment, petween the consignor as 
Deilor, and the consignee as bailee, of property of 
he bailor, with authority in the bailee as his agent 
;o sell such property to third persons and witn the 
duty to account: to him for the proceeds of any such 

sale. On such a sale the title passes, not from the 
consignor to the consignee, as in a contract of con- 
ditional sale, but from the consignor as owner, through 
the consignee as his agont, to the purchaser. In the 
-sbsence of such a sale the consignee may rcturn the 
. property to the consignor without liability for the 
|. parchase price thereof." In re Taylor, 46 Fed. (24) 


—_— 


306,328) (Dist. Cte Mich. tosh 


Cr er 


Wor is it the kind of transaction technically termed a "sale or re- 
turn". In such a trensaction, the "title" is said to pass to the 
purchaser subject to his option to return the property. Sturm Ve 
Boker, 150 U. S. 312 (1893).. In a "consignment" no "title" in any 
form pesses to the consignee, but instead, if a sele is effected by 
the consignee, "title" passes from the consignor directly to the pur- 
chasers In:re Sachs, 31 Fed. (2d) 799, (Dist. Gt. D, Ma. toe 


It is apparent that the code prohibition against "Sale wpoon 
consigwaent" was intended to have no reference to sales, be they of 
the outright, conditional, or "sale or return" variéty. Trade prac- 
tice, wnich is determinative of the meaning of such business terms, 
leaves Little doubt that the evil which the code section intended to 
eliminate was that of actual consignments, which were an outgrowth 
of the necessity which producers felt for ridding themselves of surplus 
stocks of serum. The code hearings confirm this interpretation. See 
Hog-Cholere Virus Industry Hearing at pages 186 and 187. 


If "sale upon consignment" be construed to mean "consignment", 
and to do otherwise would render the phrase self-contradictory, the 
word "snip! »vresents no cdded difficulty. Shipment is an integral 
part of the concept of consignment, and therefore the phrase "to 
ship upon consignment" is redundant, but is not otherwise defective. 


"tT? consign, in the mercantile law, is, ordinarily, to 
sond or transmit the goods to a merchant or factor for 
snle, and a consignee is consequently tne person to 
inom they are consigned, shipped, or otherwise trans- 
mitted'." Powell v. Wallace, 44 Kan. 656, 25 Pac. 42, 
43 (1890). (Italics ours) 


<_ 
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FPurtnermore, a consignee is defined as, 


"ta person to whom goods are shipped for sale, t**tn, 


"Tt nas also been held that a 'consignee! is a person 
to whom personal property of any kind is dclivered for 
the purpose of sale." The Astorian, 2 Pac, (2a) 1004, 
1006 (Cal. Dist. Ct. App. 4th 1931). (Italics ours). 


"'T> consien,' in mercantile terms, is ordinarily to 
send or transfer goods to a merchant or factor tor 
sale, and the consignee is consequently the person 
to whom they are consigned, shipped, or otherwise 
transmitted,*** '- Wasey ve Whitcomb, 167 Mich. BE, 


132 N. W. 572, 578 (1911). 


There cannot be any consignment without a delivery, either actual or 
constructive, of the property. "'Consigned' connotes delivery". 
James Trceman Brown Co. v. Harris, 88 S. C. 558; 70 Ss B.- 802, 805, 
p19ii). 


"Shipped" is a broad term, and has been construed to mean any 
kind of delivery out of the custody of one person into that of an- 
other. I% may mean "change of custody". Noble v- People, 67 Colo. 
A429, 180 Pac. 562, 563 (1919); State v. Carson, 147) Ta) 564, 0 L26cNa is 
698 (1910). It has been construed to be synonymous with the word 
"transport". Burton v. State, 135 Ark. 612, 206 a BL PEVOLE }. 

And also with "delivery". Bird v. State, 131 Tenn. 518, E75 Seis 
554 (1915). Therefore, inasmuch as "consigned" and "shipped" both 
contemplete delivery, the use of the word "shipped" would add nothing 
to tac use of the word "consignment". 


“Tile the use of the phrase "sale upon consignment" is some- 
what ill-advised as leading to confiision, the determination of tne 
question whether a transaction is if fact a "sale" or a "consignment" 
is primcrily dependent upon the intént of the parties. In re Taylor, 
46 Fed. (2d) 326 (Dist. Ct. Mich. 1931). Since the code section, in 
prohibiting "sales upon consignment", clearly intended to prohibit 
Nconsignments", and inasmuch as the term “ship! is already contained 
in the term "consignment", it is my opinion that a prohibition "to 
sell woon consignment" would include a prohibition "to ship upon con- 
Signment". 


Francis M. Shee, 
Chief of the Brief and Opinion Section 
Office of the General Counsel 


. 
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NOe6 34 


EVIDENCE — STATISTICAL MATERIAL 
AND TESTIMONY OF EXPERTS OF THE 


DEPARTMENT OF AGRICULTURE. 


Statistical material relating to the marketing of 
milk as embodied in various bulletins 
and circulars of the Bureau of Agricul- 
tural Economics of the United States 
Department of Agriculture, compiled by 
public officers in the performance of 
duties prescribed by law, is admissible 
in evidence of the facts therein con- 
tained. 


Experts in the Department of Agriculture are com- 
petent witnesses as to market conditions 
over extended areas, upon which they are 
required to collect information, notwith- 
standing the fact that they may have no 
immediate personal knowledge of such con- 
ditionse 


Opinion Section Memorandum No. 68 
Dated April 24, 1934. 


£279 
“april 24, 1934. 


MEMORANDUM, 10, MR. ABT. 


“tn reply: to ,your memorandum of April 17, 1934, as supplemented 
by conference, I.- submit herewith my opinion upon the following: 


a 


QUESTION 
fw a ; 
May statistical material relating to the 
-cmarketing of milk, embodied in various 
yulletins and circulars: of the Bureau of 
Agricultural Economics, of United States 
Department of Agriculture be admitted in € 
eidence.in a state court, wither (1) by 
the introduction of the documents them- _ 
selves, properly authenticated, or (2) by 
..the testimony of experts in the Department 
under whose direction such material has 
been collected and compiled but who are 
without immediate personal knowledge of 
the facts contained? 


OPINION 


(1). Publications of the character described, 
since they are compiled by oublic officers 
in the performance of duties prescribed by 
law, are admissible in evidence of the facts 
therein contained. adn | 


(2). Experts in the government service are com- 
petent witnesses as to market conditions 
over extended areas, upon which they are 

- .required by law to collect information but 
of which they have no immediate personal 
-knowledge. 


DOCUMENTS SOUGHT TO BE ADMITTED 


1. Circular Noe 16, October, 1927. - United States Department of Agri- 
culture — SOME ECONOMIC ASPECTS OF THE MARKETING OF MILK AND CREAM 
IN NEW ENGLAND - By William A. Schoenfeld, Senior Agricultural Eco- 
nomist, Division of Cooperative Marketing, Bureau of Agricultural 
Economics (Printed by. the Government Printing Office.) 


2. United States Department of Agriculture - Bureau of Agricultural 
Economics - DAIRY AND POULTRY MARKET STATISTICS 1933 Annual Summary - 
Collected and Compiled by Division of Dairy and Poultry Products. 
(Mimeographed compilation) | 
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3 CROPS AND MARKETS - Vol. 10; No« 4 — INCOME FROM FARM PRODUCTION 
IN- THE UNITED STATES, 193e (Printed publication of the United States 
Department of Agriculture) 


Agriculture - Bureau of Agricultural 


4, United States Department of 3 
Economics - Division of Crop and Livestock Estimates - STATISTICAL ; 


SUPPLEMENT TO "MILK; PRODUCTION TRENDS" — MILK PRODUCTION IN THE j 
UNITED STATES UTILIZATION ON FARMS. AND VALUE - With Details by States || 
1929-1932 (Mimeographed and described as "an occasional publication 
for transmitting certain dairy statistics needed currently by Agri- 

cultural Statisticians of the Department and by those interested : 
in local or regional aspects of the dairy situation.) -_ 


5. United States Department of Agriculture - Bureau of Agricultural 
Economics — Market News Service — FLUID MILK MARKET REPORT FOR THE = @| 
UNITED STATES MONTH OF JANUARY 1929. (Mimeographed and bearing the 
explanation that "Prices which appear in this report are secured 
through the co-operation of milk distributors, producers! associa- 
tions, and municipal .officers."), 


6. United States Department of Agriculture -— Bureau of Agricultural 
Economics ~ RECEIPTS OF CREAM AT BOSTON & METROPOLITAN AREA FOR 
YEAR 1929 (mimeographed.and issued from Boston, Mass.) 


Statutory Authority for Publications 
henet aAOee a e 
Bureau of Agricultural Economics 


The act establishing a Department of Agriculture, 12 Stat. 387- 
388 (1862) provides: - eal mea tte 


((Sece 1.) "There is hereby established at the 
seat of Government of the United States a Department 
_ - of Agriculture, the general designs and duties of 
-s. which shall. be to,..acquire and to diffuse among the | 
-peoples of the United States.useful information on 4 
*gabjects connected with agriculture in the most gen- 
eral and comprehensive. sense. of that word, * * *," 


The general powers of the Bureau of Agricultural Economics are de- 
rived fron the act establishing the Bureau, 42 Stat. 532 (1982), 7 U.S.C Am 
Section 411, in which it ig stated that: : 


i 
bo 


" "The powers: conferred prior to May 11, 1922, and 
the. duties: imposed by: law on-the Bureau of Markets, 
Bureau of Markets and. Crop Estimates, and the Office 

.of-Farm. Management and Farm Economics of the Depart- 
ment of Agriculture shall be exercised and performed 
“by the Bureau of Agricultural Economics." 


oti The, first: provision, made by Congress for the collection and dif- 
fusion of marketing information.was contained in the agricultural appro- — 
priation act for 1914, 37 Stat. 854, and led to the creation, by admin- ~ 
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istrative action only, of the Office of Markets, which became a Bureau 
of Markets When the departmental appropriation act for the fiscal year 
ending June 30; 1918,.made provision for its work under that name. 39 
Stat. 1162. Express provision for acquiring and disseminating informa- 
tion of -va¥ious kinds, through the Bureau of Agricultural Economics, is 
now regularly made in the, annual appropriation acts for the Department 


°° of Agriculture.' The appropriation act for the fiscal year ending June 


30, 1934, 47 Stats 1432, contains the following provisions (pages 1458- 


59-60): 


\Marketing and distributing farm products: For ac- 
quiring and diffusing among the people of the United 
= States useful:information, on subjects connected with 
the marketing; handling, utilization, grading, trans- . 
'. portation, and distributing of farm andnonsmanufactured 
food products ‘and the purchasing of farm supplies,"etc. 


"Market news service; For collecting, publishing, 
and distributing, by telegraph, mail, or otherwise, 
timely information on the market supply and demand, 
commercial movement, location, disposition, quality, 
condition, and market prices of livestock, meats, fish, 
and animal products, dairy and poultry products, fruits 
and vegetables, peanuts and their products, grain, hay , 
feeds, tobacco, and seeds, and other agricultural pro- 
ducts, independently and in cooperation with other 
branches of the Government, State agencies, purchasing 
and consuming organizations, and persons engaged in 
the production, transportation, marketing, and distri- 
bution of farm and foed products, $1,300,000." 


DISCUSSION 
A - Documentary Evidence 
er 


Regardless of their governmental character, the 
publications in question, insofar as they contain 
reports of market prices and conditions upon which 
persons in. the industry generally rely as accurate 
and authentic, are admissible in evidence of the 
facts containede 


'! Statistics which appear in the publications of the Bureau of Agri- 
cultural Economics consist in large part of cumulative records of market 
movements and prices, based uponactual transactions. As such they are 


“~~ similar’ to market reports of a statistical character appearing in news- 


‘papers and. trade journals which, when relied upon generally as accurate 
“by dealers in the market, are, by general rules of law, admissible as 


-" eyiderice of market conditions and prices», As stated in Sisson ve Cleve- 


land & Toledo Ry. Coe, 14 Mich. 489, 90 Am.Dece 252, 255 (1866): 


-28e- 


"such reports, which are based upon a general 

survey, of the whole market, and are constantly 

received and actedupm by dealers, are far more 
‘er satisfactory and reliable than ‘individual en- 


tries and individual sales or inquiries." 


ied Among instances of thé application of this rule are: Chicago, 
Bie Qe Rye Cow vs Todd, 74 Neb. 712, 105 W.W.. 83: (1905) (stockmen's 
journal as’ evidence of state of (1910) market and. sales of. sheep); 
Texas & Pe Rye Cos ve Isentiower, 62 Tex, Civ. Apps 223, 131 S.W. 29/7 
(1910) (semble); Burns Mfg. Co« Ve Clinchfield Products Corp., 169 App. 
“Dive: 569, 178 N.Y. Supp. 483. (1919) (Oil Paint and Drug Repor’er giv- 
2 dng"daily sales and quotations as evidence of' value of product not gen- 
‘'Srally on the market). The doctrine is not confined to market quotations 
- and reports but on principle extends also to registers of facts regutarly 
-‘feported. in trade journals or reports of societies and relied upon as 
“anthentie and official for the ‘purposes of the trade. Thus the speed 
record of a horse as given in the report of the American Trotting Asso- 
ciation. which keeps records of extraordinary speed made at races under 
»the authority of recognized racing associations is admissible evidence 
-on:the matter of value. Pittsburg etc. R. Co. ve Sheppard, 56 Ohio St. 
- 68, 46 N.E. 61 (1897). So, in determining the value of heifers regis— 
tered therein, a herd-book is admissible as "gn historical work of a 
particular subject." Kuhns v. Chicago etc. Re Coe, 65 Iowa 528, 22 NW. 
* 661 (1885). .: i | 
A justification of the admission of such records as exceptions to, 
or modifications of, the hearsay rule has been set forth by the Supreme 
Court in Cliguot's Champagne, 70 U.S. (3 Wall.) 114 (1865), in which 
Copies of Prices-Currént obtained from dealers in Paris were admitted as 
throwing, light on market values atthe place of production, a short dis- 
tance away, at which there was no general market for the product: 


"While courts, in the administration of the law of 
evidence, should be careful not to open the door 
to falsehood, they should be equally careful not 
to shut out truth. They should not encumber the 
law with rules which will involve labor and ex- 
sooipoc;spenses to the parties, and delay the progress of 
. the remedy--—itself’a serious evil-—without giving 
s-any. additional ‘safeguard to the interests of justice. 
i..We. think the Price-Current is’not liable to the ob- 
jection that it was hearsay. It was prepared and 
used by the party who furnished it in the ordinary 
course of his busifésss ‘It is ag little liable to 
, that objection as the entries in the books of the 
-;.; dealer, or his answers’ to the‘inguiries of a wit- 


ness,:..""(p. LHL): 


': It. shouldbe noted that these prices were not shown to represent 
Ll i -acrtateal transactions, sometimes indicated as necessary. to make such fig- { 
. ures:admissible.. Seé Brockman’ Commistion Co. 'v. Aaron, 145 Moe Appe 307, $ 
sf 130 S.We 116, 119°(1910). In respect to. newspapers and trade journals, 


ones 


however, it appears ‘sufficient if there is "a showing by ‘extrinsic evi- 
dence that their market reports are based: upon reliable: sources of in-.— 
formation." See Fountain ve Railway, 114 Mo. App.'676, 90 S.W. 393, 394 
(1906); Jones Commentaries on Gvidence (2nd ed.) Section 1754.” | 


Under this doctrine reports of market conditions in Departmental © 
publications, if shown to be derived from trustworthy sources and gen-_ 
erally relied upon as accurate by. milk producers and others in the milk 
industry as should be admissible’ in a state as well as a'federal court, 
without reference to their official governmental charactér.. This rule, 
however,-is not the best basis for the introduction“of material of this 
Character for the reason that such: publications, because of their offi- 
cial nature, enjoy a special sanction and constitute a special excep- 
tion to the hearsay rule. ; 


(2) 


The rule that official records of fact 

made by a public officer in the perfor- 
mance of his official duties may be in- 
troduced in evidence of the facts recorded ° 
extends to statistical data of an economic 
nature. : 


. Under general rules of law, and independent of statute, an official 
record.of fact made by a public officer in the performance of his official 
duties may be introduced in evidence of the truth of the facts recorded, | 
This doctrine is most familiarly applied to records of transactions of ~~ 
business which is itself governmental in character. Thus the records of 
the Pension Office are admissible to prove the granting of a pension. © 
Pooler ve United States, 127 Fed. 509 (Me. 1904). Land Office records 
constituté ample proof as to proceedings in the United States Land Office 
relating to the land in question. Harmening v. Rowland, 25 N.D. 38, 141 
N.We..131 (1913). In admitting a state register to prove facts as to 
election returns set forth in the governor's proclamation printed therein, 
it was said in Lyrton v. Gilliam and Challen, 2 I11, 577, 33 Am. Dec. 

430, 431 (1839): 


"The state register, being made by law the public 
paper in which the official acts of the governor 
required to be made public, are to be published, 
was evidence of the existence of the proclamation 
and-the facts stated in it,...!! | 


Records of facts and events which do not constitute a part of. thes ss 
transaction of public business, but of which public officers are required ~ 
to take notice and made record are also within the scope of. the rule. _ 
Thus, an authenticated record of the United States War Department may, . 
be accepted as-plenary: proof of the death of a soldier in the service of: ix: 
the United States. In re Straulina's Estate, (N.J.) 134 atl. 88 (1926). 1: 
The same principle dictated the acdeptance of a record of a United States: . | 
Signal Service Station as evidence of wind velocity on a given date in 
Evanston ve Gunn, 99 U.S. 660 (1878), and of records of the United States 
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Weather Bureau in Commonwealth v. Dorr, 216 Mass. 314, 103 NiEs 902 (1914). 


, ‘A common illustration is the admission of United States census re- 
turns: Priddy v.;Boice, «C01 Mo. 309,-.99.S.We 1055. (1906);' State ve Neal, 
(25 Wash. 264,65 Pac, 12% .(1901). As to.these it appears that the courts 
will aisé take .judicial notices : State v. Marion County Court, 128 Moé 
4O7, 30 S.We 103, 31 SW. 23 (1895); and see People v. Williams, 64 Cal. 
87, °27 Pace 939, 94O.(1883)}.. That the purpose for which. such statistics 
are’collected will affect. the purposes for which they will be regarded 
as competent evidence is indicated in Campbell v. Everhavt,. 139 N.C. 503, 
5e S.E. 201 (1905): in which census records,.were held not competent to 

prove that a particular person was not in-esse at .€@) £iven time. . Census 
 returne®sre thus deemed competent to prove facts of a public nature but 
not to prove: details about particular individuals or objects, such as 
“the age or a particular person, ‘product. of a particular factory, etCe 

Jones Commentaries on Evidence (2nd ed.) Section 1755. 


No valid reason appears’ why official reports of the Department of 
Agriculture on economic data scientifically compiled from the most accu- 
rate available sources of information should not be admitted as a simple 
and reasonable method of proving facts of a. complex nature covering a 
large territorye Such admission is within the principles supporting the 
Cases cited abovee It avoids needless prolongation and labor in the mak— 
ing of proof. See Cliqvot's Champagne -, 70 J.S- (3 Wall.) 114, 1A (1865) 
Moreover, such material, embodying as it does,a comprehensive survey, 
presents a more accurate total picture than can entries upon individual 
transactions by scattered dealers; see Sisson v. Cleveland & Toledo Ry. 
Co’, supra, 90 Am. Dec. at 255, or the testimony oF individuals, Raving 
opportunity to observe sales or conditions in particular localities. See 
Grayson v. Lynch, 163: U.S. 463, 481::(1896). As official. documents, they 


‘are subject’ to the same conditions which are recognized as. giving: assu— 


“rance-of trustworthiness to records made pursuant to the performance of 


] a: public duty and subject to vublic examination or general publicitye 


‘Whe report of a State Agricultural Society, printed as.a pubtic dodument 

; and presenting economic information and statistics collected vursuant to 
“duties prescribed by law has accordingly been held, admissible as to facts 
therein. contained regarding the products of the state. Vallejo & N.R. 

Cos ve Reed Orchard Co., 169 Cale 545, 147. F. 238 (1915). . The admissi-_ 
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bility of the report itself as a public document was supported by. parti- 
cular provisions of tne Califorfiia Codes, but, the court relied only upon 
general principles of-lew in declaring that as such it "constituted legal 
evidence of the facts. therein's tated regarding .the. products of the state 
and its subdivisions, -nithoneh, of course, nut conclusive thereone! 


In order that récords should be admissible in. evidence on the basign 
of their official character, it is not nevessary that they be expressly 
required by statute. It is sufficient if they.are required: in the per- 

‘formance of duties generally prescribed... See Bvanston ve: Gunn, .99 U.S. 
660, 666. (1878)... In that case the record of weather conditions admitted 
had been made in routine sourse under a system required by atatute to be 


“. set up in order to report information useful-.to. agriculture, ..etce: Ex- 


anining the ‘publications now sought to be admitted, it- is apparent that 
all are prepared-in the course of official duties pursuant to statutory 
provisions. Appropriations are made expressly. for the market news servic 
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U7 stat. 1432, 1460. The other material is all within the scope of the 
more general ‘provision for acquiring and diffusing information on "mar- 
keting and distributing farm products." Ibid, at 1458. The Bureau of 
‘Agricultural Economics is not ‘only empowered, but it is under a duty, to 
‘collect and report such-data.: Thus the act creating the Bureau states 
that '"thevpowérs conferred... and the duties imposed by law on the Bureau 
of Markets ... shall be exercised and performed by the Bureau of Agri- 
cultural Economics." 42 Stat. 532. The "general design and duties" of 
the Department itself call-for- the acquisition and diffusion of useful 
information on agricultural subjectse bor suav<. 101s. Lae compilations 

~ and publications now in question are therefore clearly within the defi- 
nition of records made in pursuance of. official duties imposed by lawe 


"As to admissibility and competence, the distinction between public 
documents setting forth facts of a general nature and private publica— 
tions is well illustrated in a Massachusetts case in which the character 
of certain islands as "guano islands! was at issue. Whiton v. Albany 
and Narregansett Insurance Companies, 109 Mass. 24 (1871). Congress hav— 
ane authorized taking possession of guano islands, under certain circum-— 
‘stances of discovery, the Senate called upon the President for informa- 
tion in:regard to the occupation of the island of Navassa. Accordingly 
there was communicated to the Senate and ordered printed various executive 
documents including letters t6 and from various officers of state setting 
_ forth data concerning the guano deposits alleged to have been discovered. 
‘These and the act of. Congress and proclamations issued by the the Sec- 
retary of State were held competent. On the other hand, an article in 
an encyclopedia was ‘held rightly rejected. 


"A book published in this country by a privete 
person is nat competent evidence of facts, 
stated therein, of recent occurrence, and which 
might be proved by living witnesses or other . 

better evidence; and the book in question, not’ 
being shown to have been approved by any public 
authority, or:.to be in general use among mer— 
chants or underwriters, had no tendency to show 
that the island of Navassa was commonly called 
and known as a guano island." (pal) 


It is to be observed that in this case the fact in question was 
not ascertained by investigation of any scientific character. Looking 
to the reason for the hearsay rule, it cannot be doubted that the exten- 
sive facilities and resources, the many cooperating reporters both of- 
ficial and unofficial, and the highly scientific methods through which 
the data of the Bureau of Agricultural Economics is collected and com- 
piled gives’ added reason of 2 most persuasive character for accepting 
its publications as competent evidence of the facts therein contained, 
and hardly possible to assemble except by an elaborate machinery operat- 
ing under governmental authority. _ For a description of the resources and 
technique employed see U. S. Department of Agriculture, Miscellaneous 
Publications No. 171, for a description of "The Crop and Livestock Re- 
porting Service of the United States." | 


_, the testimony of witnesses as to market bulletins: and records examined 


_ jected, the bulletins and records. themselves not being produced and those 


assee 


It is not within the scope of this memorandum to consider the 
status of these publications as copies of the records originally com- 
piled or the proper mode of offering them in evidence. This is provided 
- for in Section 661,, 28 U.S.C.A., Reve Stat. Section 882. Federal sta- 
 tutory provisions of ‘this nature, however, are not exclusivee Willock ~ 

‘ve Wilson, 178 Mass. 68,..59 NeHe 757 (1901) (referr ing to Section 687 
appear Wee Harmening ve Howland, 25 ND. 38, 141 N.W. 131 (1913) (req 
ferring to Section 661) For general Massachusetts rule, see Saxton Vv. 

Nimms, 14-Mass. 315. | 


B —- Testimony of Department Officials 


The question of whether officials of the Department may be used 
as witnesses as to facts set forth in government publications prepared 
under their direction, when the facts are beyond their own range of ob- 
servation has two aspects: (1) whether they are competent at all, and 
(2) whether their testimony is or is not better evidence of the facts 
_ set forth than the eee sea themselves. 


~The cases which deal with market prices will not be considered 
“here in detail but they suggest that the expert quality of the observer 

.. will affect the admission of pecans based upon examination of current — 
. records of sales. In Union Pac. R. Coe ve Perrine, 267 Fed. 657 (1920) 


at the time in question to show the market price was held properly re- 


who prepared them not being present to testify. "Nor, if they had been 
thus verified would testimony ... to their contents have been competent, 
in the absence of proof that the bulletin and records had been lost or 
that it was impracticable to produce them or legally authenticated copies © 
of them in evidence because they were better evidence of their contents 
than the testimony of those who saw them." Ibid. at 659. The witnesses 
in this case were not shown to be dealers. In Howell v. Hines, 298.Mo-~ 26 
2h9 S.W. 924 (1923), in which the market eS of hogs was characterized 
as a fact to be proved, the testimony of a dealer daily informed~ by 
reports published in stockyard reporters letters from commission firms, 
was held admissible, with this comment: 


"the market price of live stock is fixed by the 
manifold transactions occurring from-day to day 
in these great centers of trade. The dealer is 
there in constant touch by wire with the local 
trade throughout the country, and public journals 
are printed and sent to local dealers and produc- 
ers throughout the territory covered by its opera- 
tions. The prices are established, resulated and 
controlled by the aggregate of their transactions, 
and it is evident that the opinions which they 
form from all these sources and upon which they 
rely in every deal is evidence of the state of the 
-markete" (pe. 929). 


§0°-also the testimony of a witness as to the value of wheat in a 
particular market over a period of years is properly admitted when his 
knowledge is derived from inquiries of large dealers of wheat at that ple 
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- and from an examination of their books. Lush v. Druss, 4 Wend. (N.Y. ) 
5135, cited with approval in Cliquot's Champagne ,, /0 v.S. (3 Wall. ) 114, 
141 (1865). There is an obvious distinction, not always stated but 
implicit in such cases, between the testimony of the untrained observer 
as to the fact of market price when based upon an occasional examination 


of current records and reports and the testimony of dealers or experts 


-. based upon a continuous practice of keeping posted upon market price 


and transactions through ce variety of push. sources. 


In Vallejo &N. R. Coe ve Reed. Orchard Cov;, 1609 Cal. 545, 147 Be: 
238. (1915), in connection with the testimony of a civil engineer familiar 
_in general with a largely undeveloped territory, a map was introduced 
compiled by him in part on the basis of personal observation and in part 
- from the. most accurate sources available to him, including official gov- 


. ernment reportse The court concluded that "sufficient foundation had 


been. laid to qualify the witness to state approximately the respective 
areas of reclaimed and unreclaimed land and for the introduction of the 


Map. . It was not a subject upon which accurate and precise information 
could easily be produced." The court recognized both the expert 


character of the witness and the difficulty of securing complete data 


> through ordinary modes of ate as a reason for admitting his testimony. 


Authority on the testimony of panes cee especially qualified by 


» training and required as a matter of vublic duty to collect information 
_. . from a wide variety of sources is found in Grayson've U. S-, 163 U.S. 
.. 468 (1896). In this case the ‘testimony of officers of the Bureau of 

Animal . Industry of the United States Department of Agriculture was held 


competent as to the existence of the Texas cattle fever in certain re- 


 . ions, such information being acquired by them as a part of their offi- 
-;Cial duties, although based only upon reports and statistics collected 


iby. them and not upon personal observation. 


rae Th regard to. the expert character of these Witnesses, the court 
stated: (p. 480) | 


'Sajmon resided in Washington, was a professor of veterinary 
medicine, chief of the United States Bureau of Animal Industry, 
and at the time in the service of the United States Government. 
He had held this position for more than ten years; had been 
chief of the veterinary division of the Department of Agricul 
ture; had been in the employ of the Department of Agriculture, 
“investigating the diseases of animals, for over fifteen years, 
and was called to Washington about 1883 in the discharge of his 
dutiese He had investigated the disease known as the Texas 
fever. Detmers resided in Illinois, was a veterinary surgeon, 
and had been in the employ of the Department of Agriculture 
for the purpose of investigating contagious, infectious and 
epizootic diseases of horses, cattle and swine, and had inves- 
tigated the disease known as Texas fever, and was acquainted 
with its symptoms and diagnosis; had made a good many post 
mortem examinations of cattle that had died with it, and was 
familiar with the diseasee If these gentlemen, who were con- 
nected with the Department of Agriculture and made a specialty 
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of inve'stigating animal diseases, were not competent to speak 
upon ‘the .subject as experts, it. would probably be impossible 
to ecm: the testimony. of witnesses who were." os 


In sera! to the ee ence of their ‘déstimony on facts not within 
the range of eas observation, the court continued: 


"The age that they spoke of certain districts of Texas as 
being infected with that disease was perfectly competent, 
though they may. never have visited those districts in person. 
In the nature of their business, in the’ correspondence of 
he department and in the investigation of such diseases, they 
would naturally become much better acquainted with the dis- 
tricts where such diseases originated or were prevalent, than 
af they had been merely local physicians and testified as to ~ 
what came within their personal observation. The knowledge ~ 
thus gained cannot properly be spoken of as hearsay, since it~ 
was a-part of their official duty to obtain such knowl sta 
“and learn: where such diseases originated or were prevalent, 
and how they became disseminated throughout the country. — 
‘Spring Cos vsEdgar, 99 U. S. 645; State ve Wood, 53, N.H- ugh; 


Dole v. Johnson, 50 Te 1525 Bnerson v. Lowell Gas Light Cos 
U6 ‘Allen. Lug M. 


' The. Wanelsibe which sustained the introduction of this testimony 
in the Grayson case are applicable to: sustain the testimony. of officials) 
in another: bureau of the Department of Agriculture as to marketing facts” 
-and' conditions of which they nave become informed in the cours of their 
official duties through an elaborate. reporting machinery. The opinion 
doesi'not. suggest a necessity of placing in evidence the original reports 
upon which their information was founded, a requirement which would en- 
ormously complicate the burden of proof, The expert qualifications: of 
the: witnesses themselves, the official capacity. in which their knowledge 
is acquired, furnish sufficient justification for treating te testi- 
geay as not within the ban of the hearsay rule. 


_ Francis M. Shea, 
Chief of Brief and Opinion | Section, 
Office of the General Counsel. 
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SUITS BY CONTROL COMMITTEE 


AND MARKET ADMINISTRATOR 


The Control Committee, established under a 
license issued under the Agricultural 
Adjustment Act, may sue in the name 
of its individual members for the 
assessments levied for administrative 
expenses. 


When a license provides for payments to be made 
by the licensees to the market adminis- 
trator appointed by the Secretary, the 

market administrator may sue in his own 
name for moneys payable to him under the 
license. 


Opinion Section Memorandum No. 74 
Dated April 24, 1934. _ 
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April 24, 1934. 


“MEMORANDUM TO MR, BACHRACH 


Pursuant to your Hipiscates I submit herewith’an opinion upon the 


QUESTIONS : 


May a Control Committee (established under one 
of the various licenses issued by the Secretary of 
Agriculture for fruits. and vegetables) sue, in its. 
‘own name, for. assessments levied upon members of the 
Pacensed bala 


aay a Milk ernee hamint ateator (established! 
‘yunder one, of the milk licenses) sue, in his own 
‘ * name, individual distributors for monies which, by 
the terms of the license, are payable to the Market 
Administrator? 


_ CONCLUSIONS © 


The Control Committee may .sue in the name of 
its: ‘individual members for assessments levied for’: 
administrative expenses. 


“The Market Administrator may sue, in his own | 

name,’ individual distributors for deductions from 

- payments to producers, which deductions the license 
authorizes; to.be paid the Market Administrator to 
cover administrative, expenses and expenses in 
securing specified benefits to producers. ‘The 

iy: administrator may also, sue,.. in his own name, 

distributors for monies. payable to the Administrator 

sd the Bone nen fund or market poole 


“the right. ‘of. oye Control. Comittee or Market 
stride a trie bor 40 sue in his. own name my be present 

independently . of license provisions ‘expressly 
agente sci right. re 


DISCUSSION 
Preliminary Note : 
“he: i eae Bee the: Contrdl Committee required by the licenses 


for fruits and vegetables are for the purpose of meeting administrative 
expenses. The payments to the Market Adrninistrator under the milk 


licenses go, in, part for identical purpsses, and in part for other 
designated “objectives. ‘For simplicity's sake, in view of the similar- 
ity of the legal problems involved, reference will hereafter be made 
solely to the right of the Market Administrator to sue for the payments. 
If the Market Administrator may . ‘sue in'his own name for monies to meet 
administrative expenses, it seems clear that ‘a Control Committee may 
sue in the name of its a a members for monies to be bis fom a 
Similar purposes - eS 


Furthermore, the constitutional validity of the license provisioms 
requiring payments to the Control Committees or Market Administrators 
is assumed. The only question, therefore, here under consideration is 
whether the Control Committees or Market Be aired may Be suit 
in their own namése j 


‘Inasmuch as the Market Administrator is, udeae the terms. of the 
license, both payee and distributor of the funtiis which are to be raised 
it would appear reasonable to give him the power to sue for such funds. 
The power to receive and disburse monies would,. prima facie, seem to 
imply the power to sue therefor,, especially where no other means of 
collection is apparent on the facé of the license. Three possible objec- 
tions, however, may be raised to a suit by the Market Administrator, and 
these objections it shall be the purpose ofthis opiniom to refute. 


1. A civil action will not, -in the absence of express statutory 
authority, lie to enforce an obligation imposed by Seed 


25. Saoutenes (3) of the Agricultural Adjustment Act, an pro- 
viding for revocation of a license for violation.of. the. 
terms thereof, sets forth an exclusive remedy. 


3e 5 U.S.C.A § 327, providing that suits by the United States 
for"revenues and debts due and accruing: to the United . 
States" must be brought in manner specified by. the 
Solicitor of the Treasury. with the approbation of the « 
Attorney General, must be Sar ke ra ong 


A civil action to. enforce ae, obi ations to - imposed bya 
license will lie in the absence - of express authorization therefor, — 


le 


Since a license has the force and-effect of law, a provision in 
a license expressly granting to the Marketin ng Administrator the right to 
sue in his own name to collect | the. monies would ye: equivalent .to.a. 
direct statutory authorization. However, even in, the absence of .such 
express authorization, the right of the Market Aaministrator to sue 
would still be clear, for there is an; obligation owing to him. 


Longuage in a number of cases:-is.to.the effect that a civil action 
ill not, in the absence of express statutory authority, lie to enforce a 
right created by statute. Thus, it has been. held that a civil action will 
not, in the failure of ‘express: authorization ay the. statute, Lie GO trot 


t Re. sea bre: ea peel eo Syke ee si w oaf 
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recover an unpaid license fee accruing to a state or municipality, 
although the act for which the fee is imposed has already been performed. 
State ex rel. Cogson v. Shores-Mueller Co., 182 Iowa 501, 166 N.W. 62 
(1918): State of Montana v. Ball, 53 Mont. 162, 162 Pac, 385 (1917); 
Town of Gallup vi. Gallup Cold Storage Co., 26 New Mexico 253, 191 Pac. 
465 (1920); ‘These Gases, however, may be distinguished on the ground 
that payment on the fee is a prerequisite to the obtaining of the 
license, As stated by the court in Scranton v.- Honsen, 163 Iowa 407, 
144: N.W, 1024. (1914),. where defendants were carrying on:business as 
.transient merchants without having paid the ‘license -fee:.. 


es: ‘there was'no ‘license. There was no time that defend- 
ae ants had protection, and there was therefore nothing for 
‘which they should pay. Requiring payment now would be © 
dn the nature of punishment, We think there was no 
debt owing from defendants. to the city." 


Under the licenses issued pursuant to Section 8 (3) of the Agricultural 
Adjustment Act, all distributors who engage in the milk business are 
licensed automatically and there is therefore an immediate obligation to 
pay the moniés when levied, to the Market Administrator, See also _ 
United States v. Jourden, 193 Fed. .986.(1912). 


Other cases recognize the obligation to pay a fee independently . 
of whether or not a. license is obtained, but deny the right to bring 
civil suit for the fee on the ground that the statute or ordinance pre- 
scribes other exclusive remedies. See Alaska Mexican Gold Mining Co. 
v. Territory of Alaska, 236 Fed, 64 (1916), Thus, where a municipal 
act imposing a license fee provided no means of collection, the court 
allowed an action of debt to collect the fees. City of Philadelphia ve 
Atlantic & Pacific Telephone Oo., 109 Fed. 55 (1901)... 


Although the payments required under the license are not taxes, 
the obligation to pay imposed thereby is, like a tax, an obligation 
imoosed by law. A-decision that a tax may be ‘recovered in a civil 
action despite the lack of express statutory authorization would there-. 
fore be persuasive that’ the levy here under discussion is similarly 
recoverable. A tax, if a personal obligation, is recoverable in a 
civil action even if the ‘tax statute makes no.provision for such suit. 
City of Enterprise v.» Rawls, 204 Ala. 528, 86 So. 374 (1920); Marion. 
County ve Woodburn Mercantile Cos, 60.Ore..367, 119 Pac. 487 (1911); | 
Pinnacle Gold Mining Co. v. People, 58 Col. 86, 143 Pac. 837 (1914) 
In fact, in United States v. Chamberlin, 219 U.S. 186 (1911), a civil 
action of debt was allowed to recover the amount of a stamp tax not- 
withstanding the fact that penalties were provided in the Act for nom 
compliance therewithe it | UNM a te oa 


Ze The provision made by the Act for revocation of a license in the 
event of failure to comply with the terms or conditions thereof 
(Sec. 8 (3)) is not exclusive of a civil action to recover an 


assessment required by the license. 


puaianihyts tne board. Upon: Violationcdf one of its rules, . the board sought to 


Mier SLrat OF which the license imposes may pe likened to a tax. It is here 
' unnecessary to make ah analysis of. the conflicting. judicial decisions 


ee a United States. v. Chamberlin, 219: U.S. 155, (1911), the Supreme Court 
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Section 8 (3) provides: 


"The" Secretary of Agriculture’ may suspend or revoke 

any. such | license}. ‘after. due notice and opportunity 

“fOr: hearing: | for: violations of the. terms or conditions 

*thgreof. VRE Any stich | person: engaged in such hand- 
at ‘Ving’ without’ @ license as. required by the Secretary 
hae sin ‘under™ thiS section shall. be’ subject to a fine of not 
ee = more than’ $1, 000 for’ each ete during which the viola- 
bane “ton continues.' Fu 


In view of the fact that ‘Lieenen Nbyoneel or is a remedy widely 
removed from an action for money due, a court will probably be reluctant 
to hold the temic dy ‘by révocation extlusive, unless the statute clearly 
indicates such an intention.:*In Miller v. Johnson, 110 Kans. 1385, 202 
Pac. 619 (1921), a‘Kansas statute ‘authorized a state board of embalmers 
to make rules ‘regulating » the embalming of dead human bodies and to 
issue licenses for the practice of embalming to qualified persons. The 
statute furthermore provided a fine for the violation of any rule made 


. revoke the license of the violator. The | defense was presented that the 

stabatory fine ‘constituted an exclusive: :remedy, inasmuch as no statutory 
provision had been ‘made for the revocation of the license. The court 
rejectéd this argument, noting especially the variance in effect of the 
two RG Ae wea | | 


Tir teernore “it:-should be borne flrs: ee the penalty provided 
for in Section 8 (3) of the Agricultural: Adjustment Act is not a remedy 
for the violation of a-term or condition: of- a. license, but is imposed 
only in case a person engages in the handling of commodities or products 
after his license has been revoked. ° Thus, a party may habitually violate 
a licénse by failing to pay an assessment without being subject to the 
penalty unless his License is revoked :and he thereafter continues to do 
business. Resort to a somewhat cunbersome administrative machinery 
should not ‘be reqrired in a situation: where immediate collection is 
desirable and where the license infraction may be a minor one not 
are ayant tne complete ‘forfeiture of. ahve AROOREE.s 


As noted above, the obligations bau pay money to the Market Admin- 


“involving: the right to bring a.civil.action for a tax where other reme- 
dies are provided in the statute. See 41 L.R.A. (N.S.) 730. However, 


‘apparently settled: the -rule for that’ court. The case involved an action 
by the United States to recover the amount of a stamp tax levied upon 
the execution’ of ‘a conveyancé.'. Although the court found in certain 
provisions of the Act express authorization to bring suit to collect the 
tax, it clearly declared that a civil action lay independently of 
statutory authorization. Furthermore, the-penalties provided in the Act 
-for non-compliance: therewith were’ not exclusive of collection of the 
amount oy civil suite SRY answering the contention that they excluded 


aoe 
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the idea of a personal 1iabsiity, the ‘court™ We ane a that’ the ‘ponidbies 
were provided in order to induce the. payment. of the tax, and not as; a 
substitute for such payment’. In like manner, ‘the remedy: of: revocation 
is here a means to enforce compliance with the terms of the. bicense and 
not a substitute for payment. The court in the Chamberlin ‘case, in 
emphasizing the fact that revenues were necessary to the Serapence of 
the Government, declared that there would not’ be implied an tntention- 
on the part of the legislature to make a remedy exclusive upon failure 
of a person to pay a tax, where such ‘remedy would fail to enforce-pay- 
ment. Similar considerations of policy are applicable to paymehts. under 
licenses. The schéme coritemplated by Section 8 (3) of the Agricultural 
Adjustment Act ,is.to a considerable extent dependent upon the obtaining 
of revenue. from licensees. A court may well hesitate to declare ex- 
clusive a remedy, where the effect of such a decision would. me to 
ae the Market Administrator of needed ES 


Certain.of the license fee cases might tend to cast. doubt on the — 
conclusion above stated. United States v. Jourden, 193 Fed. 986 (1912), 
for instance,.held that the statutory. remedy. of fine. or imprisonment» for 
the selling of liguor without the payment of a license fee excluded a 
civil action by the United States to recover said £EG However, as 
pointed out, in.these cases the payment of a fee is a- condition precedent 
to the obtaining of a license. .In the words of the court in United 


States. ve Jourden.,, supra: 


"The defendant in error is not indebted to the “*” 
government. He has not complied with the terms ur 
upon which he could acquire the right to conduct ~ 

a wholesale liguor business. He has conducted an * 
illegal business, and has done acts prohibited. by 
law, and for those acts the statutes prescribe 

but one remedy—-=the criminal prosecution and 
punishment of the offender." (p. 988) 


In the present case, the obligation to pay to the bareet Administrator 
attaches concurrently with the issuance of the license and. the doing of 
business. Payments are not conditions precedent to. the securing of a 
license. Therefore, the situation here presented comes within the rule 
as to exclusiveness of remedies applied in the tax cases, and not within 
the rule as found in the license fee cases. 


The. case of Alaska Mexican Gold Mining Co. v. Alaska, 236 Fed. 64 


(1916); where apparently payment of a license fee was not a condition 
precedent to the obtaining of the license, is more difficult to distin- 
giishe -The defendant (plaintiff in error on appeal) had operated a 
mining company without having paid the license tax required by the haws 
of Alaska 1913, c. 52. This act made the operating of a mining company 
without a license a misdemeanor and provided penalties therefors Under 
the laws of Alaska 191£, c. 76, it was provided that the special remedies 
provided by the laws of "1913 should not be deemed exclusive. The 
territory of Alaska brought suit against the mining company for the 
license fee for doing business before the enactment of the lavs of 1915. 
The court, in allowing recovery of the license fee, declared: 
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NIt may be. assumed that, under the laws.-of: 1913 the . 
only way the territory had ‘to enfarce the: duty to - 
pay was by conviction of migdemeanor after failure 
to pay, and, upon continuing failure to pay, by 
' Judgment to collect as in civil suits. But the i 
duty to pay having existed, remedy for. the. enforce-. a 
‘ment of the duty: or obligation could. be provided by 
legislation subsequent to the. time when: the duty | 
arose; or if when the duty arose there was a remedy, ... 
but it was exclusively confined to criminal prosecu- . 
tion and judgment. thereafter, such remedy could be lee 
changed or enlarged by subsequent legislative action, * 
or additional remedy could be given, without a 
ing the rights of the plaintiff in cca (p.67)... 


That remedies other than a civil want for the peas were held ogeibene 
under the Alaska Laws of 1913 does not necessarily imply that the remddy 
of revocation is here exclusive... ‘In the Alaska Gold Mining Company case 
the obtaining of monies necessary for administrative expenses was not 
the primary consideration that is here the case. In addition, the remedy 
of a venalty brought into the treasury of the territory an amount of 
money which substantially covered the loss of the license fee, The 
remedy of license revegation, on'the other hand, brings in no revenue 
to the Market Administrator. nab om ‘ 


Finally, it should be noted that courts are reluctant to declare 
a statutory remedy non-exclusive, ifthe remedy is. inadequate to carry 
out the purvose of the statute. Thus; in Pinnacle Gold Mining Co. v. 
People, 58 Col. 86, 143 Pac, 837 (1914), the court passed on a state 
statute imposing annual taxes upon corporations and providing that non~ 
payment of the taxes should work a forfeiture of the corporation's 
franchisee The court, in denying the defendant's plea that the remedy 
of forfeiture was exclusive, declared: 


"It was not the design of the Legislature to put 
corporations out of business, but to get revenue... 
from them. The authorities are not in accord, but - 

it seems to us’ that the better way to dispose of it . 
Is to say that, if the special remedy provided by ..- 
the statute for the collection of the taxes is not .__ 
ay ies to compel the payment in spite of the tax 
payer's determination not to pay, then resort may be 
had to an action against the taxpayer: .*.* .*, 1. a. 

Poe te O82) | a 
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De U.S.C.A. § 327 provides that: 


"Te Solicitor of the Treasury shall establish such 
regulations, not inconsistent with law, with the 
approbation of the Secretary of the Treasury, for the 
observance of collectors of the customs, and, with 
the approbation of the Attorney General, for the ob- 
servance of district attorneys and marshals respecting 
suits in which the United States are parties, ag may 
be deemed necessary for the just responsibility of 
those officers, and the prompt collection of all 
revenues and debts due and accruing to the United 
States. This section shall not apply to suits for 
taxes, forfeitures, or penalties arising under the 
internal-revenue laws. (R.S. & 377.)" 


On the basis of this provision, an argument might be presented to the 
effect that a suit for payments under the licenses must be under the 
direction of the Solicitor of the Treasury. This would be on the theory 
that the monies payable to the Market Administrator are revenues or 
debts due and accruing to the United States. The absence of judicial 
decisions interpreting this section of the Code prevents an authorita- 
tive statement as to its applicability, but a consideration of the 
nature of the payments required by the licenses would seem to negative 
the Code provision's relevancy. The payments to be made by distribvu- 
tors to the Market Administrator under the milk licenses are for three 
purposes. Deductions are made by distributors from the producer's 
price, which are used by the Market Administrator in part to meet the 
cost of operation and in part to secure certain benefits, such as 
checking weights and tests, to producers. Other payments by the dis- 
tributors to the Market Administrator are for the purpose of { 
effectuating the market pool or adjustment fund plan intended to 
equalize payments among producers. The payments are not for the 
purpose of meeting general governmental expenses, but are primarily 
for the benefit of the contributing parties and incidentally for the 
benefit of the general public. Furthermore, the payments are made to 
the Market Administrator, and not into the general treasury. The 
monies do not, under these circumstances, seem to be within the pur- 
view of a provision relating to "revenues and debts due and accruing 
to the United States." 


Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 


a 
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No. 36 


BANKHEAD ACT ALLOTMENTS TO 


STATE INSTITUTIONS 


Under the Act of April 21, 1934 (Bankhead 
Act) allotments should be made to 
State penal institutions engaged in 
the production of cotton, whether 
they are engaged in ginning or not. 


Opinion Section Memorandum No. 67 
Dated April 27, 1934. — 
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_ April 27, 1934. 


MEMORAN ive ue. CORB, 


In re: ta Seca let Lowel Effect on State _ 
~ Insti tutions. 


This is in reply to Mr. Vatkins! memorandum to me dated 
April 24, requesting an opinion as to whether or not, under the 
above Pt allotments should be made to State ineticotiona such as 
State penal institutions, which are engaged in the production of 
cotton. 


The tax provided for in the Bankhead Act is upon the act of 
ginning, and not upon the..production of cotton. Consequently, 
unless the courts should. construe the Act as directly affecting the 
producers of cotton, it would seem that no State institution could 
raise the question of the interference of the Federal Government 
with a State instrumentality unless it was engaged in ginning. I 
understand that a considerable mumber of the State penal institu- 
tions do gin their own cotton. (As indicated above, it is, of 
course, possible that the courts may say this is designed to control 
production, and that regardless of the constitutionality of the 
Federal Government affecting production, it cannot affect the produc- 
tion by Stste instrumentalities.) 


The principle of the doctrines controlling the relation between 
the Federal Government and State instrumentalities is immensely compli- 
cated and legalistic. The gencral rule is that if a State is launched 
in business, or engaged in ncSn proprietary activities, such business 
Or activities may be taxed by the Federal Government, whereas, insofar 
as the State is engaged in a governmental function, no tax by the 
Federal Government will be constitutional in the exercise of such 
function. No case of this kind can be decided without the specific 
facts governing the State organization's activities. For example, if 
the revenue derived by the State organizationispaid into the general 
Treasury of the State, there is a strong likelihood that the courts 
will consider this an attempt on the part of the State to make money 
by business ventures and, consequently, to regard the activity as 
proprietary rather than governmental. On the other hand, if a State 
penal institution sells its products only to support itself, the 
chances are that the courts may hold this the carrying out of a 
governmental function and so immune from Federal taxation. None of 
these points in any given case can be settled with certainty without 
litigation. 
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_. ‘I have conferred with Bureau. of Internal Revenue represe 
tives on this matter, and we agree that it would be useless to ¢ 
you a general opinion and impracticable to attempt to cover each 
State institution that might be involved. The point will be suf 
ciently doubtful in so many cases that it seems wise for your " 
Section to proceed on the assumption that penal institutions eng 
in the vroduction of cotton should be given allotments whether th 
be engaged in ginning or not. It will then be up to the Bureau ¢ 
Internal Revenue to settle the particular cases as they arise. — 


oh Oe Miger Hiss, ' aa 
Assistant to the General Counsel. — 
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No. 32 


TRANSFER OF FUNDS TO FEDERAL TRADE 


COMMISSION FOR MILK INVESTIGATION 


The Secretary of Agriculture has power, under 
Section 8(3) of the Agricultural Adjust- 
ment Act, to conduct an investigation 
into alleged price cutting practices by 
milk dealers. 


Under Section 601 of the Sconomy Act of 1932 the 
Secretary may call upon the Federal Trade 
Commission to conduct such investigation 
anti may, upon request of the Commission, 
pay for the estimated cost of the same by 
check drawn upon the funds appropriated 
by the Agricultural Adjustment Act. 


Opinion Section Memorandum No. 76 
Dated April 30, 1934. 
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April 30, 1934. 


4 > erence cttermenetpanntn 6 casemate same 


In reply to your inquiry I submit herewith my opinion upon 
the following: 


QUESTION 


May the Secretary of Agriculture transfer to the 
Federal Trade Commission, for the purpose of in- 
vestigating price cutting practices by milk 

dealers in the Chicago area, a part of the funds 
appropriated by the Agricultural Adjustment Act? 


OPINION 


Such an investigation is within the powers of 

the Secretary under Section 8 (3) of the Agricul- 
tural Adjustment Act, and, under Section 601 of 
the Economy Act of 1932 the Secretary may call 
upon the Federal Trade Commission to conduct such 
investigation and may, upon request of the Com 
misdon, pay for the estimated cost of the same 

by check drawn upon the ftinés appropriated under 
the Agricultural Adjustment Aci. 


Pertinent Provision of the Economy Act of 1932 (47 Stat. 382, Section 
601) 31 U.S.C.A. Section 686 


Sec. 601. Section 7 of the Act entitled "An Act making appro- 
priations for fortifications and other works of defense, for the 
armament thereof, and for the procurement of heavy ordinance for trial 
and service, for the fiscal year ending June 30, 1921, and for other 
purposes", apvroved May 21, 1920 (U. S. C., title 31, sec. 686), is 
amended to read as follows: 

"Sec. 7. (a) Any executive department or independent establish- 
ment of the Government, or any bureau or office thereef, if funds are 
available therefor and if it is determined by the head of such executive 
department, establishment, bureau, or office to be in the interest of 
the Government so to do, may place orders with any other such department, 
establishment, bureau, or office for materials, supplies, equipment, work, 
or services, of any kind that such requisitioned Federal agency may be 
in a position to supply or equipped to render, angd shall pay promptly 
by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as deter— 
mined by such department, establishment, bureau, or office as may be 
requisitioned; but proper adjustments on the basis of the actual cost 
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of the materials, supplies, or eqripment furnished, or work or services 
performed, paid for in advance, shall be mnde as may be agreed upon by 
the devartments, establishments, bureaus, or offices concerned; Provided, 
however, That if such work or services can be as conveniently or more 
cheaply performed by private agencies such work shall be let by com- 
petitive bids to such private agencies. Bills rendered, or requests 

for advance payments made, pursuant to any such order, shall not be 
sudject to audit or certification in advance of payment. 

"(b) Amounts paid as provided in subsection (a) shall be 
credited, (1) in the case of advance payments, to special working 
funcs, or (2) in the case of payments:dthdr than advance payments, to 
the anpropvriations or funds against which charges have been made »nur- 
suant to any such order, excent as hereinafter provided. The Secretary 
of the Treasury shall establish such special working funds as may be 
necessary to carry out the provisions of this subsection. Such amounts 
vaid stall be available for expenditure in furnishing the materials, 
supplies, or equipment, or,in performing the work or services, or for 
the objects specified in such appropriations or funds. Where materials, 
supplies, or equipment are furnished from stocks on hand, the amounts 
received in nayment therefore shall be credited to approvriations or 
funds, as may be authorized by other law, or, if not so authorized, so 
as to be available to replace the materials, supplies, or equipment, 
excent that where the head of any such department, establishment,. bureau, 
or office determines that such replacement is not necessary the amounts: 
paid shall be covered into the Treasury as miscellaneous receipts. 

"(c) Orders placed as provided in subsection (a) shall be con- 
sidered as obligations upon approvriations in the same manner as orders 
or contrects placed with private contractors. Advance payments credited 
to a special working fund shall remain available wntil expended." 


DISCUSSION 
(1) 


An investigation of practices relating to milk 
prices is within the discretion of the Secretary 
in connection with the exercise of the power to 
issue licenses under Section 8 (3). 


(1) Section 8 (3) of the Agricultural Adjustment Act empowers 
the Secretary to issue licenses to those engaged in the handling of 
agricultural commodities. Such licenses mst be subject to such terms 
and conditions as may be necessary to eliminate unfair practices or 
charges that prevent or tend to prevent the effectuation of the declared 
policy of the Act and the restoration of normal economic conditions in 
the marketing of such commodities or products and the financing thereof. 
No express vrovision is made for hearings or investigations of any kind 
preliminary to the issuance of such licenses. - It is true that’ Section 
8 (2) requires a hearing. prior to entering into a marketing agreement, 
but a license may be issued independently of the execution of any mar- 
keting agreement, and therefore compliance with the requirement for 
hearing in Section 8 (2) doesnot assure a proper factual basis for the 
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issuance of licenses in all cases. That facts concerning existing 
trade practices and their effects must be available before licenses 
can be intelligently formulated is apparent. That the Secretary as 
the head of the Department charged with the performance of public 
dutics of great magnitude, such as those prescribed'in this Act, is 
empowered to use such means as are reasonably necessary for their 
effective performance is in accord with princivles long affirmed by 
the covrts.e See In re Neagle, 135 U.S. 1, 65-67 (1890): U. S. v. 
Maurice, Fed. Cas. No. 15747, P. 1214 (1823); U. S. v. Schlierholz, 
133 Fed. 333, 335 (1904); 21 Op. Atty. Gon. 1 (1893). 


Licenses desigried to eliminate "ufair practices or charges" 
necessarily require consideration of practices relating to prices, and, 
in particular, of destructive retail price-cutting which tends to »orevent 
the restoration of normal marketing conditions andthe assurance of a 
fair return to the producer. Furthermore, the legislative history amply 
demonstrates that Congress contemplated the use of licenses as a means 
of correcting such practices when detrimental to the interests of oro- 
ducer and consumers. Hearings, Senate’ Committee on Agriculture, 4 818 y kewl bl bes 
15, 79. Inquiries of this character, whether they are conducted by 
hearings, or by investigations in the field, or by other appropriate 
mcans, must therefore be regarded as within the discretion of the 
Secretary as a necessary incident to the execution of the powers con- 
ferred to issue licenses. A license is at present in effect in the 
Chicago area in which the proposed investigation is to be made. License 
No. 30, issued February 3, 1934. It is, however, within the power of 
the Secretary to terminate or to modify the license, and in the exercise 
of this power his discretion mst be guided by the conditions prevailing 
in the market during the operation of the license, and their effects 
upon consumers and producers alike. 


(2) 


The Federal Trade Commission being equipved 

to conduct an investigation of this character, 
the Secretary of Agriculture may, under the 
provisions of Section 601 of the Economy Act 

of 1932, call upon the Federal Trade Commission 
to perform such service. 


When money is specifically approprieted to one department or 
establishment of the government for certain purvoses, it is the general 
rule that it may not, in the absance of express statutory authority, be 
transferred for disbursement to another department or establishment, even 
though that other be equipped and willing to undertake the service. See 
17 Comp, Dec. 174, 175 (1910); 7 Comp. Dec. 706, 707 (1901). 


No satisfactory authority for such transfer can be found in the 
Act itself, unaided by other statutory provisions. Section 12 (c) pro- 
vides: . 


’ 
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"Te Secretary of Agriculture shall transfer to 
the Treasury Department, and is authorized to 
transfer to other agencies, out of funds avail- 
able for administrative expenses under this 
title, such sums as are required to pay admin- 
istrative expenses incurred and refunds made by 
such department or agencies in the administration 
of this Bitle." 


The language is not clear as to whether the Treasury Department 
is to be regarded as an agency. It is first referred to in conjunction 
with the phrase "other agencies", indicating that it was so regarded, 
and later in the phrase "such department or agencies", which would 
imly a distinction. In any event the duties of the Treasury Depart- 
ment with reference to the administration of the Act are prescribed 
elsewhere in the statute, and Section le (c) does not directly author- 
ize the Secretary to treat other federal departments or establishments 
as agencies for the purposes of the Act. Section 10(a) which author- 
izes the Secretary to apooint officers, employees and experts necessary 
to execute the functions vested in him by the Act is clearly limited to 
the avpointment of personnel within the Agricultural Adjustment Admini- 
stration. Section 10(b) authorizes the establishment of local committees 
or associetions of producers and permits the use of cooperative associa-— 
tions as agents of their members and patrons in connection with the dis- 
tributions of rental and benefit payments. Such committees and associa- 
tions are undoubtedly "agencies" within the meening of Section 12 (c} 
authorizing transfers of funds. That the Secretary is not limited to 
such agencies but may create or appoint others, when appropriate to 
the administration of the Act may be conceded, but sich implied author- 
ity does not on general principles extend to the appointing of other, 
indevendent establishments of the federal government, with duties fixed 
by law, to act in such capacity. As stated in 17 Comp. Dec. 174 (1910), 
relating to a proposal to transfer funds from one branch of the govern- 
ment to another where the work provided for could be conveniently com- 
bined: . 


"Tre mere consent of one department or another 
establishment to surrender its rights, and of 
another to assume the correlative duties and 
obligations, arising under an act of Congress, 
cannot be permitted to defeat the clearly ex- 
pressed will of Congress." (p. 175) 


Viewed, however, in conjunction with Section 601 of the Hconony 
Act of 1932, Section 12(c) does serve as authority for transfers of . 
funds to other federal establishments as well as to those specified or 
implied by the terms of the Agricultural Adjustment Act standing’ alone. 


Section 601 of the Economy Act amends a provision of the forti- 
fication act of 1920, which read: (41 Stat. 613, Section 7) 
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"Thenever any Government bureau or department 
procures, by purchase or manufacture, stores or 
materials of eny kind, or performs any service 
for another bureau or department, the funds of 
the bureau or department for which the stores 
or materials are to be procured or the service 
performed may be placed subject to the requisi- 
tions of the bureau or department making the 
procurement or performing the service for direct 
expenditure... ." 


Whether, and to what extent, this statute actually authorized the 
rendition of services by one department or indevendent establishment to 
another, it is not necessary to consider, in view of the amendment made 
by Section 601 of the Economy Act of 1932 (quoted on page 1). By this 
the head of any executive department or establishment is expressly suthor- 
ized to vlace an order with any other such department or establishment 
for service of any kind that such other agency is equipped to render. 


That the Federal Trade Comhission is peculiarly equippéd to con- 
duct an investigation into retail prise practices needs no argument. 
The investigation of business practices constitutes a major part of its 
functions and duties under the Federal Trade Commission Act (see Section 
6, 15 U.S.C.A.), and requires the maintenance of offices in various 
sections of the country and the employment of a highly trained staff to 
conduct sucn investigations. Numerous investigations recently under- 
taicen by the Commission deal with the practices of particular indus- 
tries with regard to price, or with price-setting methods generally, 
sometimes with and sometimes without special reference to alleged 
Violations of the Anti-Trust Laws. See Federal Trade Commission 
Annual Report (Fiscal Year Ended June 30, 1932) pp. 255 - 259. 


To requisition the service of an agency thus amply equipped for 
the mirpose contemplated, it is only necessary that the Secretary of 
Agriculture determine that it be "in the interest of the Government so 
to do." 


Under Section 601 of the Economy Act, the Comptroller General 
has accordingly anproved a proposal whereby the Public Debt Service of 
the Department of the Treasury should handle the bonds authorized under 
the Eome Owners Loan Act of 1933 to be issued by the Eome Owners Loan 
Corporation. Comp. Gen. A-52017, November 15, 193%. The proposed 
arrangement, which was agreeable to both ezencies, involved additional 
salaries and expenses‘in the Public Debt Service. It promised, however, 
because of the existing equipment and established practice of the Public 
Debt Service, to be more economical than the hendling of the bonds br 
the corporation directly. The Comptroller regarded the service as 
work performed by one agency of the government for another as contem 
plated by Section 601 and saw 


"no objection to the handling of the funds either 
through a special working fund or by reimburse-~ 
ment to the appropriation or apvropriations origin-— 
ally charged with the cost of the work, it being 
understood that the corporation is to be charged 
on the basis of the actual cost of the work to be 
performed for it." 


Similarly, the Comptroller has approved a proposal to pay the 
Army and Navy Departments, pursuant to inter-departmental agreements, 
for expenses incurred by the use of Army and Navy aircraft by certain 
officials of the Government. Comp. Gen. A-5 1969, November 24, 1933. 
The scope of the payments authorized was thus stated: 


"Under the terms of Section 601 (a) of the 
Economy Act ... it is for determination and 
agreement by the departments or-.officers concerned 
whether the actual cost of departmental work shall 
include only additional expenses directly incident 
to the services performed under the rule in force 
prior to the decision of November 11, 1932, supra, 
or whether there should be included, also, as items 
of cost the salaries of regular personnel performing 
the service and other regular expenses which would 
be chargeable in any event to the performing depart- 

. ment." 


It may be contended that the proposed investigation is one within 
the scove of the fimofions of the Federal Trade Comuission itself, and 
that, since Congress must be deemed to have provided for the proper 
functioning of the Commission to the full extent intended in the appro-— 
briations for it, no transfer can be made from the funds of other depart— 
ments since to do so would augment the apvoropriation for the work of 
that agency beyond the amounts intanded by the Congress for use in its 
functioning. 


It is not disputed that the Federal Trade Commission is empover- 
ed udon its own initiative to conduct an investigation similar in 
character to that which the Secretary of Agricvlture now contemplates. 
The latitude which the Commission enjoys as to the subject matter of 
investigations to be undertaken is, however, very wide, and the aporo- 
priations available to it are very limited, thereby. requiring the Com 
mission to narrow its selection of subject matter, rejecting much that 
is appropriate for study. “ere an.investigation into milk prices | 
specifically required of thé Commission, end an appropriation therefor 
ae tue disposal of the Commission, it might well be that such funds 

might not be augmented by the transferof funds from other agencies not. 
expressly made available for such purpose. In fact, however, no such 
investigation is required to be made, nor has any such investigation 
been authorized or directed by the Commegened itself. The proposal is 
not to ask the Commission to undertake an investigation specifically 
required of it but to requisition the Commission, as an agency equipped 
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to render service of a particular character, to perform a service for 
the Secretary of Agriculture which the secretary is authorized to undex 
take uncer the terms of the Agricultural Adjustment Act; and the request 
is justified by the fact that the investigation can be conducted more 
econonically through the Comission than through the personnel and 
equipment directly under the Secretary or through private agencies. 


A recent decision of the Corptroller which may present super- 
ficial difficulty, should be distinguished. Comp. Gen. A-54, 921, 
April 12, 1934. This dealt with a proposal to use funds appropriated 
by the Agricultural Adjustment Act to pay the cost of moving the 
activities of certain other federal establishments from a federal 
warehouse in order to permit the Occupancy of the same by the benefit 
contract units of the Agricultural Adjustment Admiristration. The 
provosal was disapproved because another appropriation was available 
for the »urpose. The other appropriation is apparently one which can 
be used for all federal departments and establishments, without dis- 
tinction, for moving expenses in the District of Columbia. 48 Stat. 
101, 295. The problem presented to the Comptroller, therefore, was 
not that of a transfer from one federal establishment, having funds 
for a certain purpose, to another agency having funds available for 
the same purnose; and the Comptroller's decision represents merely 
an applicatien of the rule that when an appropriation is made for a 
specific object it is exclusive, and more general appropriations cannot 
be anvlied to that object. 


It is my conclusion, therefore, that Section 601 of the Hoonomy 
Act authorizes the Secretary to call upon the Federal Trade Commission 
to conduct the investigation proposed, that the Federal Trade Commission 
in performing such service will constitute and "agency" within the 
meaning of Section 12(c) of the Agricultural Adjustment Act, and that 
the transfer of funds by the Secretary to the Commission for this vur- 
pose is authorized both by Section 601 of the Economy Act and by 
Section 12(c) of the Agricultural Adjustment Act. 


(3) 
Procedural Points 


By the terms of Section 601 payment for the estimated cost of 
the service to be performed may be made by check in advance, upon the 
written request of the agency requisitioned, to cover all or part of 
such estimated cost as determined by such agency. 


When payment is made in this manner, the amount is to be credited 
to special working funds, which the Secretary of the Treasury is re-~ 
Quired to establish as may be necessary. Section 601 (bd). 


The statute provides that the departinent or establishment 

. requiring service shall place "orders" with the agency requisitioned, 
and that adjustments as to charges may be made by agreement. The 
Comptroller has advised, in the case of a request to transfer funds .- 
from one agency to reimburse another for the salary of an employee 
loaned to the first, that such service may be regarded as a mere 
accomodation, unless there be a written order or agreement in advance 
Signed by the responsible administrative officer of the department 

to be charged. Such order or agreement should be attached to the 
request for transfer of appropriations Comp. Gen. A-53791, March 2, 
1934. 


Francis M. Shea, 
Chief.of Brief and Opinion Sectia, 
Office of the General Counsel. 
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ALLOTMENTS UNDER BANKHEAD ACT — 


LONG STAPLE COTTON 


In determining the allotment to be made to a 
state under Section 5(a) of the Bank 
head Act, or in apportioning such allot- 
ments to counties under Section 5(b) 
or to farms under Section 7(a), no account 
should be taken of the previous production 
of long-staple cotton. 


Opinion Section Menorandun No. 77 iat 
Dated May 3, 1934. By 


See also Opinion of the Attorney General 
dated May 23, 1934, in the Appendix. (A+5). 
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Dear iir. Cobb: 
Pursuant to your inquiry of April. ‘2ard, 1 reply as follows: 
QUESTION 


In determining the allotment to be accorded to Arizona under 
Section 5(a) of the Bankhead Act, is it proper-to deduct the average 
production of long staple cotton fron the total average production 
of Arizona for the base period, or is long staple cotton to be in- 
Cluded in the total average production of Arizona for this purpose? 


OPINION 


No account should be taken of the previous production of 
long staple cotton in making allotments to the States under Section: 


S (a) or in apportioning such allotments to. the counties under 


Section 5(b) or to farms under Section (a)... 
DISCUSSION 


The legislative history of the provision throws little light 
on the question. The provision exempting long staple cotton from 
the tax:(Section 4(e) (4) ), came into the bill by améndment from - 
the floor of the Senate; no reference is, therefore,.made to it 
either in the House or the Senate renort. In the House at the con- 
ference (E. Report No. 1239) the managers said merely: "This 
amendment exempts from the tax all cotton having a staple of 1 1/2 
inches or longer." ; ; ics aeoeny os 


However, the text of the Act indubitably supports’ the DrOpGe 
Sition that long staple cotton is not to be included in any of the 
Calculations determining the allotments to be made under the Act. 


Section 4(e) of the Act provides: 


"No tax shall be imposed under this Act with respect 
to ys.s» (4) Cotton having a staple of one and one 
half inches in length or longer"., ey 


It is clear that long staple cotton-is distinguished by this 
section from the ordinary cotton which is stibject to the allotment 
and exemption plan, in that it may..be producéd. and marketed without 
restriction free of taxation without need for..the use of.exemption 
certificates. “i Hila | Be ay Wee Sean iany 
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Another persuasive argument for the position that Congress 
must have meant that long staple is in a category entirely different 
from ordinary cotton subject to the allotment-exemption plan may 
be adduced “from the manner in which the provision relating to long 
staple is introduced in the Act: 


"4, (6) No tax shall be imposed under this Act with resvect 
to —— 


(1) Cotton harvested by any publicly owned 
experimental station or agricultural laboratory. 


(2) An amount.of cotton harvested in any crop 
year from each farm equal to its allotment. 


Bic a Cotton. harvested prior to ‘the crop year 
1934-1935. es 


(4) Cotton having a staple of one and one half 
inches in length or longer." 


It follows from the fact that the section on long staple cotton 
ig separate from that referring to ordinary allotted and exempted 
cotton that Congress regarded the two types of product as totally dis- 
tinct and that calculations relating th the one are irrelevant to 
those concerning the other. 


That Congress assumed that long staple cotton would not be 
confused with cotton under the allotment and exemption system set up 
., ugder the Act may also be seen from the fact that no provision at all 
ig madé“for the marketing of this product under Section 10 (c), which 
specifies the manner in which cotton covered by the other exceptions 
to .the main plan. can be sold without ‘ taxation. | 


Not only does” ‘the Act as a whole. show that long staple cotton 
is.to be excepted from the provisions limiting cotton production, but 
thé only reasmable reading of the provisions for allotment of tax 
exemption certificates does the same, because no tax exemption certif- 
igates need be issued to exempt. long staple cotton from the tax. 


ee The method of apportionment specified in Section 5 (#), 
provides: Peete . 


"When an allotment is made, in order to pre~ 

» vent unfair competition and unfair trade practices 
in marke ting cotton in the channels: of interstate 
and foreign commerce, the Secretary of Agriculture 
shall apportion to the several cotton~producing 
sates. the number of bales the marketing of which 

af bé exempt from the tax herein levied, which shall 
be determined by. the ratio:. of the average number of 
bales’ produced in each State during the five’ crop 
years preceding the passage of this Act tothe average 


number of bales producedam all the States during the 
Same period * * *!, 
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The underlined words show » that ithe "number of bales" spoken of 
are doles of cotton which are to be freed from taxation by cies 
Gertificates; for to include in this ppportionment’ to a ‘state of a 
number of bales of cotton which'moy be exempt from’ the ‘tax.cotton. need 


ing a stonle of one and one-half inches in length or longer would ma ete 


no sense as all cotton of such a:staple length is exempt from the tax 
and clearly without the allotment restrictions. The provision for State 
allotments found in the sane’ paragraph can use the’ térm bales only with 
the same meaning, since it is settled that-a phrase repeatedly used in _ 
1 section will be presumed to bear the saine meaning throvghout.unless | 
there is something to show that there-is another meaning intended. 
(People v. Eddy, 43 Cal. 331, 13 Am. Rep. 143 (1872); Ryan v. State, 
174 Ind. 458, 92 4, BE, 340 (1910) It follows that the phrase "the 
avernge humber of bales produced:in eath State during’ the five crop 
years" has the same mesning; that is, it refers to érdina ry cotton to 
which the whole allotment program aphldes. and not to long staple 
cotton which is by Section 4 (e) (4), expressly taken ‘out of the 
category of such cotton. Furthermore, all the other provisions for 
allotments and issuance of certificates cannot have reference to the 
long staple cotton grown. The rest of the allotment scheme is drawn 
in reference to the exemption under vrovision 4 (e) (2) and not 4 (@) 
(4). These provisions would make the introduction of long staple 
cotton into the calculations irrelevant. | 


To permit states to include long staple cotton in determining 
the averages fixing their allotment under the Act would havé led to 
absurd results. It would follow that long ‘staple growers, being 
counted as cotton producers under. the allotment exemption program, , 
would then be permitted to vote under Section 3 (a) which provides: 


_ "When the eager, of Agriculture finds, for 
the crop year 1935-1936, if the: provisions of this 
Act are effective for such crop year, that two thirds 
of the persons who have the legal or. equitable right 
as owner, tenant, share-cropper, or otherwise to pro- | 
duce cotton on any cotton farm, or part thereof, in 
the United States for each crop year favor a levy of 


a tax on the ginning of cotton in excess of an_allot- 
ment.made to meet.the probable market requirements 

and determines that such a tax is reauiréd to’ carry out’ 
the volicy declared in section 1, the Secretary shall 
ascertain from an investigation of the: available supply 
of cotton and the probable market requirements the quan- 
tity of cotton that should be allotted, in accordance 
with the policy declared in section 1, for marketing’ 

in. the channels.of interstate end foreign commerce, from 
production of cotton during the succeeding cotton crop 
year,-exempt. from the payin of taxes thereon." 


Long Pi eeenorens , ma can Lt aT ob kh is subject to no restriction 
under the Act would then be entitled to a voice in the determination 
of the restriction program for ordinary cotton growers. Obviously any 


prémise which permits such a4 xeductio ad absur dum must be carefully 
scrutinized. Rather the general. design’ and purpose € the law is to. 


be peal view and the ‘statute ‘given a fair and reasonable construc- 
tion with a view to effecting 4s purnose end saect Contes etc. 


R. Co. vs Gut fey 122 Us S.°561°(1887). Such a conclusion can follow 
only from the postulate thet long staple ‘production is nat to be in- 
elses in any of the calculations pertaining to the exemption plan. 


To include ‘long staple cotton in’ ‘determining the State avernge 
would lead not only to an arbitrary and inequitable ‘result inconsistent 
with the purpose of the statute, but would read a flat contradiction 
into the Bill. Section 7 (a). of the Act. provides: ©! 


"The amount of cotton allotted to any ue 
pursuant to Section 5 (b) shall be apportioned by the 
Secretary of Agriculture to farms on which ‘cotton has 
Qeen grown within such county. Such allotments to any 
farm shall be made upon application therefor and may 
be made by the Secretary based upon - . 

(1) & percentage of the average annual cotton 
production of the farm for a fair representative 
beriod. " 


If long staple cotton is to be included in calculating the average 
production of a State or County the average production of a farm. 
should be determined on the same basis. There is no indication of 
grounds for differentiation tetween the kind of cotton. which is to 
enter into the one calculation as distinguished from the other. The 
result would follow that a farm producing only long staple cotton 
would secure an allotment under the Act. Such an allotment would 
then not be given to relieve such a farmer from taxation.on his own 

production as it-would not be needed for “the purpose. “It would be 
rather an invitation to speculate in exemption certificates, a result 
which it is difficult to believe the Congress intended. The reason- 
able conclusion would seem to be, therefore; that long staple cotton 
may not be included in fixing the average ‘production of a State for 
the vurnoses of this Act. 


This conclusion is in keeping with the rvles of statutory con- 
struction and law described below which requires that a reasonable 
interpretation must be achieved. 


It is an established doctrine that the several provisions of 
a statute should be construed together in the light of the general 
purpose and objects of the Act and so as to give effect to the main 
intent and purpose of the legislature as therein expressed. (State 
Public Utilities Company v. Monarch Refrigerating Co., 267 Ill., 528, 
108 N. EH. 716. (1915), State v. Louisville & N. R. Co., 177 Ind. 583, 
96 N. E. 340 (1911). This principle of statutory interpretation would 
be defeoted by o construction which permitted a State to add long 
stanle | cotton in determining its average under the apportionment plan.. 
The purpose of 2 on system as it is set up is to give to each State an 


Ee 
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aliquot share of the cotton which is to be allotted and exempted under 
the Act. On a construction allowing the inclusion of the long staple 
cotton in the making up of a State's average, the bale allotment quota 
would be apportioned inequitably to the advantage of the State wherein 
such long staple cotton has been oroduced and to the corresponding dis- 
advantage of a State not producing long staple. In short, as a result 
of this interpretation, a long staple producing State would have a 
larger allotment for cotton other than lon Staple, because its propor- 
tion would be based on all cotton heretofore produced therein. Such an 


inequitable result argues strongly against the interpretation which 
Beeas ‘to it. 


Finally, to interpret a section of the Bill in a manner which 
will give States producing this commodity an advantage over other 
States in the subject regulated would be to attribute to Congress arbit- 
rary action. But it is settled doctrine that nothing but clear and un- 
mistakable language will warrant a construction which will produce in- 
justice by the unequal operation of the statute. (Lienberger v, Rouse, 
9 Wall. 468, (1869) and Smith v. Towmsend, 148 U. §. 490 (1893)). There 
is no warrant in the instant statute for such an interpretation. 


Respectfully submitted, 


Francis M. Shea, 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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REMOVAL OF SURPLUS 


Under Section 12(b) of the Agricultural 
Adjustment Act appropriating money 
for the "removal of surplus agri- 
cultural products", the Secretary 
of Agriculture may advance funds to 
the War Department to enable that 
department to accept a higher bid 
for domestic beef rather than a 
lower bid for beef of foreign 
production. 


Opinion Section Memorandum No. 71 
Dated May 5, 1934. 


May 5, 1934. 


MEMORANDUM TO MR. JOEN Bs. PAYNE 


QUESTION . 


Is the supplementing of War Department funds 
by funds provided by the Secretary of Agri- 
culture so that the War Department can accept 
a higher bid for domestic beef rather than a © 
lower bid for beef of foreign production justi- 
fied as a "removal of surplus agricultural 
products" under Section 12 (b) of the Agricul 
tural Adjustment Act. 


OPINION 


It is my opinion that the Secretary of Agricul- 
ture may make such advancesto the Var Depart- 
ment for the purpose speeified, but before 
doing so the question should be submitted to 
the Comptroller General. 


DISCUSSION 
a. 
IT IS CLEAR FROM THE TEXT OF THE AGRICULTURAL 
ADJUSTMENT ACT TEAT THE SECRETARY IS NOT LI- 


MITED IN THE METEODS HE MAY EMPLOY FOR THE 
"REMOVAL OF SURPLUS AGRICULTURAL PRODUCTS". 


Section 12, Subsection (a) of the Act appropriates funds 


"for administrative expenses * * * and for 
rental and benefit payments made with respect 
to reduction in acreage or reduction in pro- 
duction for market". 


Subsection (b) avpropriates certain funds "in addition to the 
foregoing" ! 


"for expansion of markets and removal of surplus 
agricultural products and the following purposes 
under Part 2 of this title: Administrative ex- 
penses, rental and benefit payments, and refunds 
on taxes". . 


-324— 


Thus, the appropriations under Section 12(b) cover the same pur 
poses as those under 12(a), but additionally it is authorized to be used 
"for expansion of markets and removal. of surplus agricultural products! 
and for refunds on taxes. No limitation expressly appears as to the 
methods to be employed in expending the appropriation for removal of 
surplus agricultural products,” 


The authority to make expenditures “for the’ #émoval of surpluses 
in 12(b) appears in conjurctidn with that for the making of rental and 
benefit payments. The machinery for the employment of the money appro- 
piated for rental and benefit payments is specified in Section 8(1) of 
the Act. Clearly if action taken under this section for reduction in 
acreage or reduction in the production for market will-éffect a removal 
of surplus, the Secretary’ may bring about such a removal of surplus by 
the benefit or rental payment device. But can 12(b) beso interpreted 
as to limit the Secretary to such means?. It seems clear that it cannote 
The subsection appropriates funds to be used "for removal of surplig.7. 77a 
and * * * rental and benefit payments". The word "and" must mean some- 
thing additional. Montello Salt Co. v. Utah, 221 U. §. 452, 466 (1911). 
Its use makes it conclusive that there was no design to limit the Secre-~ 
tary to such means. 


The other major powers given the Secretary, in addition to that 
authorizing agreements for rental or benefit payments, which may call 
for financing are the power to enter into marketing agreements and to 
issue licenses under Section 8(2) and (3). There is nothing in the Act 
to vrevent the Secretary from incidentally effecting a removal of 
surplus by the exercise of these powers. But even more clearly is the 
Secretary in no way limited to these particular techniques for the 
removal of surplus. ‘The "Appropriation". section makes no reference 
wnatsoever to marketing agreements. And the Act elsewhere provides for 
the financing of such agreements, Section.8(2). The only use of the 
advropriation in connection with marketing agreements or licenses 
woulc be for payment of administrative. expenses. a a 


Thus, the Act not only contains no specific limitation as to the 
form in which the appropriation may be expended for removal of surplus, 
but no such intent can be implied by reference to the other sections. 


Indicative of the fact that Congress did not intend to limit in 
any way the manner in which the Secretary might choose to bring about 
the legislative purp se of effecting a removal of surplus agricultural 
commodities, is the recent amendment to Section 12(a) of the Act by 
H. R. 7478. Section 2 of that bill authorizes to be appropriated 
moneys "to enable the Secretary of Agriculture to finance surplus re~ 
dictions * * * with respect to the dairy-and beef-cattle industries, 
and to carry out any of the purposes described in Subsections (a) and 
(b) of this Section 12", It authorizes appropriation of these funds 
to be used "under such terms and conditions as he may prescribe". 

This fortifies the conclusion that for the purpose of effecting removal 
of surplus, it is the consistent policy and purpose of Congress to 
leave the Secretary unhampeted in his choice of method. 


ee 
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THE LEGISLATIVE HISTORY OF THR: ACT: GIVES 
NO INDICATION THAT THE MEANS. FOR EFFECT. 
ING OF THE REMOVAL ‘OF suRPrs AGRICULTURAL, 
COMMODITIES SHOULD IN ANY WAY BE LIMITED, 

Throughout the debate on Section. 12 (b)..nothing appears with 
reference to how the money appropriated for the removal of surplus 
aericultural commodities should be employed. What the. debate does 
make clear, however, is that the legislators certainly did not intend 
to limit the means by which the Secretary could effect a removal of 
surplus agricultural commodities to rent.al.or, benefit payments. - 
They recognized that employment of funds for the removal of surplus 
might have the effect of lessening the amount. of money ‘available to~ 


the Secretary for the purpose of rental or benefit payments. 


The original bill, as introduced, did not. contain the words: 
"removal ‘of surplus". It was amended to include the phrase, and it. 
was specifically pointed out in debate on, the amendment that its ef- 
fect would be to possibly diminish the funds available for benefit 
payments (Congressional Record, 73d Congress, pp. 1957-1959). 


This strongly indicates that Congress did not intend to limit 
the Secretary to the machinery specified in other Sections of the Act 
in carrying out the removal of surpluses, and that any appropriate 
means for the purpose was available to the Secretary. 


Dili 


AN “OFFICER TO WHOM HAS BEEN DELEGATED POWER 
TO EFFECT A DECLARED LEGISLATIVE: POLICY, IN 
THE ABSENCE OF LEGISLATIVE LIMITATIONS, MAY 
SELECT ANY APPROPRIATE MEANS TO ACCOMPLISH 

: THE PURPOSE. 3 ; 7 Mas 


_. Thenever power is delegated by a legislature to an executive 
or administrative officer to effect a policy laid down by the legis- 
lature, the Courts consistently hold that the officer has the broad- 
€st discretion as to the means and methods to be employed to so effect 
the legislative purpose. 


"Then the Legislature confers power in general terms upon 
an official body without prescribing the details for the 
€xercise of that power, the courts will not be officious 

to interfere with the official body's discretionary methods 
of performing the public duty intended by the Legislature 

in granting s “State v. Younkin, 196 Pac. 620. 
in granting such powers. ate v. Youn ’ Pie 

(Kan., 1921). . 


This doctrine has long been established. It was enunciated as 
early as 1827 in the case of Martin v. Mott, 12 Yheat. 19, in which 
Justice Story stated? 


"Whenever a statute gives:a’ discretionary power to any 
person, to be exercised by him, upon his own opinion 
of certain facts, it is a sound rule of construction, 
that the statute constitutes him the sole: and exclu- 
sive judge of the existence of those facts." -(at p.30). 


In that case, the authority of the President, under an Act of 
Congress, to call out the militia when in his opinion such action was 
required, was challenged. But the court held that the President's 
conclusion as to the existence of an exigency calling for the exercise 
of his power under the Act was vested in the President's own discre- 
tion and that his decision was conclusive. In like manner, if the 
Secretary of Agriculture should in this situation decide that the pur- 
chase of the beef from the domestic bidder will be an effective means 
for the removal of an agricultural commodity of which there is a sur- 
plus, then his decision to so effectuate the policy and purpose laid 
down by the Act would be conclusive. 


"Acts done within the field of power marked out by 
Congress are controlled only by the judgment and dis- 
cretion of those to whom the power has been granted". 
(U. S. ve Chemical Foundation. 294 Fed. 300. (Dist. 
Ct. Del., 1924), atfid 5 Feds. (2) 191s (OCA ars 
mode on other grounds, and aff'd 272 U. S. 1. 


When Congress legislates, it often does so only las far as 
reasonably practicable" and "from the necessities of the case" is 
often "Gompelled to leave to executive officials the duty of bringing 
about the result pointed out by the statute." Buttfield v. Stranahan, 
192 U. 8S. 470, 496, (1904). In that case, the Secretary of the Trea- 
Ssury was empowered by Congress to prevent the importation of unwhole= 
some teas and it allowed him to fix certain standards. The court 
pointed out that by the Act the Secretary was invested with the "execu- 
tive duty to effectuate the legislative policy declared in the statute." 
It even went so far as to state that whether the Secretary of the 
Treasury "failed to carry into effect the express purpose of Congress! 
by fixing wrong standards was not up to the courts to decide. It held 
the sufficiency of the standards to be committed entirely to the Secre- 
tary's judgment. Thus, any objection to the Secretary of Agriculture's 
action in the present situation, based upon the charge that the use of 
the funds here actually will not result in any effective reduction of 
surplus in beef, would be unavailing. The Secretary's judgment would 


be eae ai in the absence of bad faith. (Buttfield v. Stranahan, 
supra). <ooae 


Furthermore, there are many reasons why it is here especially 
desirable that the Secretary's conclusion as to the effectiveness of 
using certain means to bring about the result desired by Congress 
should govern. Similar reasons found expression in the case of 
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Hampton & Co. v. United States, 276 US S\ zoA (1928).° There, the 
Tariff Act permitted the President to increase or decrease thé imposed 
duties so as to equalize the differences whitch, upon investigation, 
the President found existed between the cost of domestic production 
and Be cection in puree foreign countries The court stated: 
"Wk Congress seems to Rave doubted that ‘the tePernation in its 
possession was such as to enable it to make the adjustment 
accurately, and also to have apprehended that with changing 
conditions the difference might vary in. such a way that 
some readjustment'’s would be necessary "to give effect to the 
-brinciple: on which. the statute proogeds: To avoid such dif- 
ficulties, Congress adopted *** the method of describing with 
clearness what its policy and plan was and then authorizing a 
member of the executive branch to carry out this policy and 
plan, and to find the chang cing difference: from time to time, 
and to make the adjustments: nécessary to conform, the duties 
to the standard underlying that BOL tae and plan.: 
(At pp. 404, 405.) 


In like manner in our situation Congress assumed that the Secre- 
tary of Agriculture.was.in a position, through: accurate information in 
his possession, to best devise ways and means for effecting its purpose 
of reduction of surplus agricultural commodities. As was the situation 
in the Hampton Case, supra, it was readily foreseeable that changing 
conditions might necessitate employment of different methods by the 
Secretary. His decision as to the correct method to pursue as a prac~ 
tical matter must governe 


The debates on the recent amendment are pertinent to Congressional 
intent on the original bill, because the amendment authorizes appropria+ 
tions for all the purposes of the original bill. Debate on these amend 
ments makes it indisputable that Congress had in mind widest discretion 
for the Secretary in performing the duties imposed upon hin. 


"Mr. CONNALLY. I shall yield in just a moment. I 
cannot give the Senator any further assurances than I have 
already given hime Let me say this, however, to the Senator 
from Vyoming. Every grant of power carries with it a re- 
sponsibility. That responsibility must be lodged somewhere. 
Te cannot look into the future when we pass measures con- 
ferring powers upon departmentsaf government, and put down in 
black and white just what shall be done. If we were to do 

hat there would be no occasion to put the authority in any- 
body but ourselves. The Senator is bound to know that this 
question is so intricate that it cannot be worked out in 
advance and put down in the form of a statute. We must 

give the Secretary of Agriculture discretion, just like we 
give the head of a great corsoration who is managing a 
business, discretion; we must give him the power to render 
decisions and to exercise his judgment to meet contin- 
gencies that are not foreseen. We cannot foresee what is 
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going to happen every day of the year and tie the hands 

of the Secretary and say, 'You have got ta dot the "i" cease 
and cross the "t".! : We must give him’ some , authority: Bea? Sane 
that when he meets a problem in the middle Ore the noad; a" 
problem no one knew was going to arise, ‘we “can “trust: his-: 
intelligence and his judgment and his’ “honesty | and..04 @ 5 
patriotism to do what he thinks the circumstances require." 


Congressional Record, March 6, 1934, ane 3889 « Raa Hee oak 


Nor does the particubr method here contdapiaeea’ of aupplenep een am 


another Department's funds for the purchase of agricultural, commodities - 
as to which there is a surplus seem a method that would. be held to- “be. 

not contemplated by Congress. It would on the contrary bring | ‘about the -. 
desired result through a comparatively small expenditure of the appropri- 
ation, thereby avoiding the fears of those Congressmen who contended * 
tnat the surplus removal program might too largely affect the benefit 
payment program. 


lioreover, it conforms to the recently enunciated policy: of Con- 
gress authori gine one department to place orders for services with 
Sth 1¢r department, and make advances to such other department to pay 
for such services, where such cooperative action is in the interest of 
the government. (47 Stat. 382 Sec. 601; “Sl U. S.C.A. 686). 

It is therefore concluded that there is no inhibition wheter would 
prevent the Secretary from making these advances to the War Department 
for the contemplated purpose. This opinion doés not purport to pass on 
the Yar Department's authority to accept a higher: bid for domestic beef 
where a lower bid on a foreign product has been submitted. As to this 
authority however see 47 Stat. 73; and Public No. 42 72nd cone 


Francis M. Shea 
Chief of Brief. and Opinion Section 
Office of the General Counsel 


‘ ‘ , 
ae ; - 329 - 


Wo. 46 


CERTIFICATION OF EVIDENCE AT PROCEEDING 


FOR RATIFICATION OF LICENSE 


‘The certificate of a presiding officer with reference 
to testimony taken at a hearing for revocation 
of a license under the Agricultural Adjustment 
Act, to the effect that the officer "believes 
that the transcript represents a true and cor- 
rect report of the proceedings and of all the 
evidence offered and received at the hearings" 

serves virtually no useful legal purpose. 


Opinion Section Memorandum No. 135 
Dated May 7, 1934. 
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May 7, 1934. 


MEMORANDUM FOR MR. BACHRACH AND FOR MR. LEVIN ° 


f A , * . . 

In accordance with your requests for an opinion with reference 
© certifications of evidence by the Presiding Officer upon hearings 
revocations of licenses, I submit herewith the following momoran- 


QUESTION 


(a) Is a certificate of a presiding officer with 
reference to the testimony taken at a hearing for revo- 
cation of a License under the Agricultural Adjustment 
Act, to the effect that the officer "believes that the 
transcript represents a true and correct report of the 
proceedings and of all the evidence offered and reccived 
at the hearings" a proper onc? 


(b): Is there any ERE lagen for such a certificate 
in any form? 


_ OPINION 


(a) A certificate of evidence in the proposed form 
serves virtually no useful legal purpose. 


(b) No certificate is required for the proceeding 
in question. 


DISCUSSION 


(a) There is little doubt but that the certificate here in 
tion atteched to the record is practically valueless, 


The primary purpose of a certificate of avidehde is to iden- 

all of the evidence which was presented at the hearing. Teague 
, Sch, 98 Ia. 92, 66 N. W. 1056, (1896), Without such a certi- 

a reviewing court will not be ina oa position to review the evi- 
28 No as to modify or reverse a finding of fact. 
"Tne purpose of this sects of the law, hs Maat a 
to 'secure such identification of the items of evidence 
offered and introduced upon the trial that no question 
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can fairly arise, upon appeal, as to what the evidence 


is'", Teague v. Fortsch, supra, i. ct p. 1058. 


It is thus seen that a mere statement that the presiding officer 
merely "believes" that the record is complete leaves a "question as 
to what the evidence is! and violates the ‘fundamental purpose of such 
a certificate. 


As the court stated in Taylor-Craig Corp. v. Hage, 69 Fed. 581 
(C.C.A. 8th, 1895) in which the record was completed with the mere 


Statement, "testimony closed": 


"Tne record therefore not only fails to show af- 
firmatively that it contains all the evidence produced 
at the trial, but it shows the contrary, as we think, 
in that it is manifest that, in making up. the bill of 
exceptions, counsel only attempted to give a general 
summary of the evidence, without reporting the testi- 
mony in full or in detail. The rule is well established 
tnat whenever a litigant proposes to ask an appellate 
court to review the testimony, and to determine whether 
there was any evidence to warrant a recovery *.* * he 
Snould cause a statement to be inserted in the bill of 
exceptions showing affirmatively that it contains all 


the testimony that was heard or produced in the trial." 
(At p. 583.) (Underscoring supplied). 


The court in that case, therefore, held that it could not consider 
a refusal to charge as requested at the trial, because a Stalen as 
in question 


"does not affirm, even by reference, that the bill con- 
tains all the evidence; and it is entircly consistent 
with the assumption that some evidence, either oral:or 
docuientary, has been omitted." 


The situation would be the same where a presiding officer certifies 
tnat he merely "believes" that tho record is complete. Such an ex-_ 
age of uncertainty would, in the words of the court in the 
Taylor-Creig Corp. case, supra, be "entirely consistent with’ the 
assumption that some evidence, either oral or documentary, has been 
omitted." Therefore, where a bill of exceptions, for instance, does 
not State that it contains all of the evidence, - or at least all of 
the material evidence — a reviewing court cannot consider exceptions. 
based upon a finding of fact. Evans v. Middlesex County, 95-N.Ee — 
897 (liass. 1911), It will, on the other hand, conclude in such a 
circumstance that the trier of the facts may have been justified in | 
making the finding on evidence not appearing in the record. York Var 
Barstow, 175 Mass. 167, 55 N.E. 846 (1900). oe 


a ee) 
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An "informal" certificate of evidence may be deemed sufficient, 
if it can be unquestionably gathered from it that all theevidence 
presented at the trial appears in the record. In Grand Lodge, v..Eal- 
Mem, 226 Ill. 555, 92 N.E. 962-(1910), the appellant claimed that the 
appellate court could not review the facts because "there is not a 
sufficient certificate of evidence in the record." The certificate 
read as follows: , | . ae 


"This was all the evidence offered in the case, both on 
the part of the plaintiff and the defendant. 


This certificate was signed by the court reporter and was 
marked "approved" by the trial judge. The court stated: 
"Tais certificate is informal; but, in approving and 
Signing the statement and certificate that the evidence 
was heard in the cause and _was all the evidence offored, 
the judge did cverything that was csscntial to preserve 
the evidcnee as a part of the record." (N.E. at ps 963) 
(Underscoring supplicd). 


Tae courts have, however, split upon the question of whether 
a certification to the effect that the record contains the substance of 
ell of the testimony is sufficient. Some consider such a certificate 
Valid. First National Bank v. Moore, 148 Fed. 953 (C.C.A. 9th, 1906): 


OO 


"Tt is, of course, true thet, in order to enable this 
court to determine whether the evidence was such as to 
justify the trial court in submitting the case to the 
jury, the court must have before it all the evidence, 
end the bill of exceptions must show this; but we are 
of the opinion that a bill of exceptions, which is 
certified by the trial judge to contain the substance 
of all of the testimony given upon the trial, is suf- 
ficient to enable us to pass upon that question. A 
bill of exceptions and the certificate thereto should 
receive a reasonable interpretation, and, when the 
Judge in settling the bill certifies that it contains 
tne substence of all of the testimony admitted upon. 
tne triai, the presumption must be that nothing which 
Wes material to any of the exceptions taken is omitted 


therefrom." (First National Bank v. Moore, supra, at 
pe 958). ; : 


However, it is obvious that the seme presumption cannot be made in 
favor of the certification that it is the "belief" that all the evi- 
dence appears in the record. Such a "belief" is entirely different 
from a flat certification that the record contains the substence of 
all the evidence. Furthermore, other courts even consider 2 "sub- 
Stance" certification insufficient. Gulf Co. v. Washington, 49 Fed. 
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347 (C.C.A. 8th, 1892); National Masonic Association v. Sherrod, 
73 Fed. 774. (C.C.As,8tn, 1896). 
"Whether it was sufficient to warrant a verdict on 
this issue for the plaintiff this court cannot say, 
because the 'substance! only of the testimony is em- 
braced in the bill of exceptions, and we would not 
be willing to disturb the verdict of the jury, or 
hold that there was not sufficient evidence to sup- 
port any given issue in a cause, “upon the statement 
contained in the bill of exceptions in this case -- 
that the witnesses testified in "substance! to what 
is therein stated. The opinion of the jury and of 
this court might differ widely from that of the par- 
ties or the court below as to what was the 'substance! 
of the witnesses! testimony. * * * * What is sent up 
as the evidence in the case must be certified to be 
all the evidence, and not the 'substance! of it, be- 
fore this court can be asked to pass on the question 
of its sufficiency to support the verdict." (Gulf 
Company v. Washington, supra, at pe 353, Underscoring 
supplied). 


Tne principal question, thus, is clearly one as to whether 
a reviewing court can review the evidence without the knowledge that 
the record contains all, - or at the very least omits no material 
part - of the testimony introduced at the hearing. “A statement of 
"belief" that the record is complete would obviously not furnish a 
reviewing tribunal with any certainty that. material tie. not ap- 
pearing in the record had not been submitted. -Such a certification, 
therefore, would serve little useful purpose.. 


(b) The further guestion here arises, however, as to whether 
any certificate whatsoever is necessary upon these hearings. Neither 
the statute, -— Section 8 (3) - nor the pertinent Regulations —- Series 
3 - specifically require any certification at. all. The Regulation 
merely states: 


"Sec. 210 - Every such hearing shall be publicly 
conducted. Testimony given at such hearings shall be. 
reported verbatim. As soon as practicable after the 
conclusion of every such hearing a copy of the trans- 
script of testimony shall be available for public in- — 
eestor in the office of the chief hearing clerk * 

. 

"Sec. 217 - As soon as pra actica able after the con- 
clusion of any hearing, whether the hearing was at- °° 
tended by the licensee or not, the presiding officer _ 
snall make proposed findings of: fact ‘and “shall report~ 


& 


+ 
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the same to the Secretary together with his recommenda- 
tions end the record of the proceedings." 


In the absence of any such specific requirement for'‘a certi- 
ficate, none will be deemed necessary. 


In Stephenson v. State, 179-N.E. 633 (Ind. 1932), an action 
was begcn in one county and removed to another pursuant to the érant- 


Ning of ‘a motion for a change of venue. Error was assigned on the 


grounds thet the county court to which the trial was removed did not 
"have jurisdiction because the transcript of the proceedings was not 


certified by tne clerk of the court in which the action was taen pend- 
ing. The apvellant claimed that the failure of:the clerk to so cer-: 
tify resulted in there never having been a legal transcript. The 
Statute merely required the clerk "to make a ‘transtriptrot ithe pro= 
ceedings" for the court of the proper county. The court stated: 


‘MZ% will be observed that neither section 2239 nor 
section 2240 expressly requires the transcript to be 
certified, but only requires the clerk to make a 
transcript, whicn means a copy. Webster defines the 
word transcript as 'That which has been transcribed; 
a copy of any kind'. Worcester says it is 'a writing 
“ance from or.after an original; a copy'. SBurill 
defines it as 'a copy, particularly of a record!. 
Pouv. Law Dict., Vol. 5, p. 3308, as: 'a ‘copy of ‘an 
original writing or deed'. Our own court defined 
the. word: transcript in the case of ‘Mitchell et al.. 
v. Beissenherz (1922), 192 Ind. 587, 135 N.E. 8835, 
es follows: 'A transcript is what the name implies, 
"a copy.'" ‘(p. 637). 


And it will be noted thet Section 210 of the Regulations uses the 
Same word, — "transcript" - ond merely requires that a copy of the 
"transcript" of the testimony be filed. 


The court in Stephenson Ve State, supra, also pointed out 
that in other statutes of the state "when they (the Legislature ) re- 
quired a trenscript to be certified, they used. appropriate language 
to taat effect" (p. 638). Likewise with reference to other admin- 
istretive hearings, Congress has specified that under certain cir- 
cumstconces, a certification of the proceedings is necessary for. other 
purposes. In this connection the situation with reference to the ad- 
ministrative hearings held by the Federnl Trade Commission concerning 
unfair methods of competition" is illustrative> Nothing more is 
required by the statute than thet "the testimony in any such proceed- 
ing shall be reduced to writing end filed in the ‘office of the Com- _ 
mission." But with reference to enforcement of the order made by the 
Commission based on its findings of fact as a result of the hearing, 
the statute specifically provides thet the Commission "shall certify 
end file a transcript .of the entire record in the proceeding, includ- 


1 ae 


ing all the testimony taken and the report and order of the Commission." 
(15 U.S.C.A. Sec: 45) 


Likewise, the Interstate Commerce Commission is vested with 
power to enforce certain provisions of the Anti-trust Laws "where ap- 
plicable to common carriers." Under the same statute, the Federal 
Reserve Board is given authority to enforce these statutes "where ap- 
plicable to banks, banking associations, and trust companies," and the 
Federal Trade Commission "where applicable to all other character of 
commerce." (15 U.S.C.A. Sec. 21). With reference to the administra- 
tive hearings provided for under this statute, the only requirement 
again is that "the testimony in any such proceeding shall be reduced 
to. writing and filed in the office of the Commission." But as with 
the heretofore noted section of the Federal Trade Commission Act, to 
enforce the order based upon the hearing, a specific requirement of: 
certification is imposed. The pertinent body must "certify and file 
a transcript of the entire record in the proceeding, including all the 
testimony taken and the report and order of the Commission or Board." © 
(Sec. 21). Likewise, no specific requirement of certification appears 
in the statute with reference to hearings by the Interstate Commerce 
Commission under the Interstate Commerce eee (49 re ge Sec. 14). 


Thus it appears that Congress has often indicated that such ad- 
ministrative hearings need not in the first place be certified at all. 
Where certification is subsequently deemed necessary, a specific re- 
quirement therefor is consistently made. As no provision for such cer- 
tification anywhere specifically appears either in the Agricultural Ad- 
justment Act or the approprinte Regulations, and as it is the consistem 
practice specifically to require such certification where deemed neces— 
Sary, no certificate will here be presumed to be a requisite. 


But even thougn no certificate is strictly necessary, so that 
the use of the certificate in question violates no requirement imposed 
by statute or regulation, the use of a certificate nevertheless may, 
as a matter of policy, be considered desirable. As the court stated — 
in Stenhenson v. State, supra: | 


"We do not desire to be understood by what we have 
Said as discouraging the practice which has been very 
general in this state, of the clerk of the circuit court 
certifying to transcripts on change of venue, as we feel 
this is very good practice, but we cannot agree that the 
failure of the clerk to affix his signature’ to the cer- 
tificate is essential to the legality of the transcript, 
where all the requirements .of the statute have been satis- 
fied." (At op. 638). 


And if it is decided to have the transcript certified, only a certifi- 
cate that is legally effective should'be si takai 


Francis’ M. Shea, 
Chief, Brief and Opinion section: 
Office of the General Counsel. 
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No. 41 


BENSFIT PAYMENT WITHOUT REDUCTION OF PRODUCTION 


Under the Agricultural Adjustment Act, as 
amended, benefit payments may be 
made to a grower of sugar for the 
production of a quota adjusted to 
domestic requirements, regardless 
of whether such quota requires a 
reduction in production. 


Opinion Section Memorandum No. 124 | b 
Dated May 9, 1964. 
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May 9, 1934. 
MEMORANDUM TO-MR. BERNHARDT 
I hereby submit my opinion on’ the following: 


** QUESTION 

May ‘benefit payments be made to an 

individual grower under a contract 

by which he undertakes to plant beets 

on a certain number of acres, allotted 
to him as his quota in a general plan 
' of controlled production, irrespective 

of whether he thereby agrees to reduce 

the acreage planted below the average 
for the selected base period? 


OPINION 


Benefit payments may be made to a 
grower for the production of a quota 
adjusted to domestic requirements, 
regardless of whether such quota 
requires a reduction jn production. 


Discussion 


4 By the terms of the Agricultural Adjustment Act, as amended 
by the Act of May 9, 1934 (the Costigan-Jones Act), it is provided 
that the Secretary of Agriculture may forbid processors, handlers of 
sugar, ond others from marketing sugar from sugar beets produced in 
excess of certain quotas, the quota for continental United States 
being 1,550,000 short tons raw value. Section 8a (1) (B)-. 


. It is further provided that the Secretary shall determine the 
consumotion requirements of the United States for 1934, and for each 
succeeding calendar year, end shall at intervals adjust these esti- 
mates. Section 8a (2)(A). When, during the course of any calendar 
year, it appears that the consumption requirements will exceed the 
requirements previously estimated the Secretary may prorate such ex- 
cess on the basis of the quotas provided for in the Act, and, similar- 
"dy, if it appears that the consumption requirements will be less than 
the requirements previously determined, the amount of such deficiency 
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e proportionately deducted from such quotas, Section 8a (2) (B) 
C). By Section 8a (1) (B) and (C), the Secretary 


ye 


may, by orders or regulations, allot such 
quotas and readjust any such allotment, from 
time to time, among the processors, handlers 
of sugar, and others;: and/or for any calendar 
year determine the quota ... for any area 
producing less than two hundred and fifty 
thousand long tons of sugar raw value during 
the next preceding calendar year «+..!! 


Sugar beets and sugar cane are now included in the term "basic 
agricultural commodity" (Section 11 as amended) and therefore the 
producers of sugar beets are eligible for rental or benefit payments 
under the provisions of Section 8(1,). 


In accordance with these various provisions, and to make ef- 
fective the quota system described, it is now proposed to work out 
allotments to individual areas or factory districts on the basis of 
a general formula based on the amount of sugar production per acre. 
While the details of this proposal are not fully outlined, it appears 
that the production of the srea over a period of years will be used as 
a basis for determining the allotments. Because of variations in tne 
production per acre due to climatic variations, crop rotation and 
otner factors, the use of such figure may result in the allotment to 
an individual area of a quota in excess of any previous production 
for tnat area. ‘It is further proposed to provide for benefit contract 
payments with producers who agree to devote a certain acreage, neither 
more nor less, to the production of sugar beets in accordance witn the 
general allotment plan. 


In my opinion the legality of a benefit payment to a grower 
enterin,; into such a contract does not depend upon whether performance 
by the crower will entail a reduction in the acreage planted to sugar 
beets in the area covered by the contract. The benefit payments pro- 
vided for in Section 8 (1) are not limited to those in connection 
with reduction in the acreage or reduction in the production for mar- 
ket, or both, of any agricultural commodity, "but are also permitted 
upon baat. part of the production: of any basic agricultural commo di ty 
required for, domestic COP ees 


As originally introduced, Section 8 (1) provided only for re- 
duction in acreage or reduction in production for market. This was 
amended in- the Senate by the insertion of the phrase "or upon that 
part of any basic agricultural commodity required for domestic con- 
Sumption." The report of the Conference Committee of the two houses 
contains the following statement on the change: 


“Amendment No, 13: The House bill provided for 
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rental or benefit payments to be made only in 
connection with reductions in acreage or re- 
ductions in production for market or both. 
The Senate amendment provides that rental or 


benefit payments may also be made’ irrespective 
of any reduction in acreage or reduction in 

production provided the rental or benefit pay- 
ments are limited to that portion of the pro- 


duction of the commodity that is required for 
domestic consumption. The House recedes." 
(Underscoring supplied) 


That benefit payments are not conditioned upon reduction is therefore 
not only implicit in the language of Section 8 (1) but demonstrated 
by reference to the legislative history. 


As has been indicated, the amended Act provides that the sugar 
quotas to be allotted by the Secretary are to be adjusted to "the con- 
sumption requirements of sugar for continental United States; “or; sin 
the language of Section 8(1), to the amount "required for domestic 
consumption."' It may be conceded that the amendments to the Act con- 
templated a program involving reduction of production. Section 8(1) 
as amended, for instance, provides for payments, to compensate for 
reduced returns due to the processing tax, to be made to "producers 
who agree, or have agreed, to participate in the program for reduction 


in the acrecge or reduction in the production for market, or both, of 
Sugar beets or sugarcane." (Underlining | added). But the amendments 


of Section 8 were professedly made with a view also to consumer pro- 
tection (Section 8a (1)), for which it is essential that production, 
altnougn reduced, shall not fall below consumption requirements at 

a reasonavle price. It therefore cannot be said to be unreasonable 

to draft benefit contracts in such terms as will assure the production 
Of a Suriiciency, as well as prevent the production of an excess, of 
Sugar beets. 


Tne mere fact that the acreage which one grower accepts as his 
contract quota represents an actual reduction below the average for 
some base period, while that accepted by another grower represents no 
such reduction, is not objectionable. In either case the Contras tae. 
Supported by consideration, in the detriment to the promissee in the 
Obligation to plant a certain number of acres and not to plant none. 
It is necessary that the entire scheme for which the benefit payments 
are autnorized be designed to "effectuate the declared policy of tne 
Act" waich is broedly directed to establishing a balance between ae 
duction snd consumption, parity prices for agricultural common W095. 
ond a just relation between consumer prices and returns to producers. 
It is not required that the scheme shall operate in respect to any 

~individuel producer in precisely the same manner in which it operates 
in respect to any other. 
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No. 42 


GUARANTEE OF LOAN FOR EXPORT OF 


COTTON 


Under Section 12 (b) of the Agricultural Adjust- 
ment Act, providing for the removal of 
surplus agricultural products, the Sec- 
retary of Agriculture may guarantee the 
payment of a loan to be made by the 
Reconstruction Finance Corporation to 
finance the export of surplus cotton to 
Bulgaria. 


Opinion Section Memorandum No. 78 
Dated May 10, 1934. 


May 10; .1934 


LSLQRANDUM TO MR. WARD M. ccna DIRECTOR CE RIN ANGH 


Brn ieee to your Peat, of pital rh addressed to ir. Frank, 
it ., ce upon the ie a ae 


QUESTION 


May the Secretary of Agriculture 
guarantee the payment of a loan to | 

be made by the Reconstruction Finance... 
Corporation to finance the export of 
surplus cotton for use in Bulgaria? 


__ OPINTON 


Such guarantee is within the authority 
of the Secretary as an PR ee 
‘means of executing his power, under 
' Section 12(b) of the Agricultural . 
Adjustment Act, to provide for the re- “wie } 
moval of surplus agricultural products. 


—s ; Discussion 
a A ‘ LENE Ce eS ORS 


Bemssction 12(b) of the Agricultural Adjustment Act provides that: 
bes "the proceeds derived from all taxes imposed 
+ wnder this title are hereby appropriated to be 
a available to the Secretary of Agriculture for 
expansion of markets and removal of surplus ; 
ee ai products . . . ." etc, 


It is our opinion, set forth in previous memoranda, that in 
ising the power to remove-surplus, for whica funds are taus made 
able, the Secretary is not limited to methods elsewhere provided 
ne Act. See Op. Sect. Mem. Nos. 5 and 71.° 


Section 12(b) itself sets no limit upon the methods to be em- 
1 by the Secretary in the use of funds for surplus removal. It 
ell recognized principle that when an appropriation is made for 
ed purpose, and the methods of accomplishing that purpose are 
ecified, the authority conferred includes authority to employ 


all necessary and appropriate means to..accomplish the prescribed ob- 
ject, including entering into contracts. See U.S. v. Maurice, Fed. 

Cas. No. 15747, at 1214 (1823); United States v. Tingey, 5 Pet. 114, 
127 (1831); 21 Op. Atty. Gen. 1, 2 (18935 19 Op. Atty. Gen. 650, 654, 


(1890); 6 Comp. Gen. 619, 621 (1927). 


Tne consumption of American agricultural products in foreign 
markets is closely linked to the purposes of--the ‘Agricultural Adjust- 
ment Act. In Section 2 (1) it is declared to be the policy of Con- 
gress "to establish and maintain such balance between production and 
conswiption‘of agricultural commodities" as. will’ restore a parity 
price to producers, and in Section 2(2) it is specifically stated 
that equality of purchasing power is to be approached at as rapid a 
rate as is deemed feasible "in view of the consumptive demand in do- 

estic and foreign markets." That one of the objects of the appro- 
priation of funds for removal of surplus was.to relieve the domestic 
market by seeking outlets abroad is clearly-indicated in the Congress- 
ional debate upon this provision... 77 Cong, Rec. p.- 1957. 


In view of the complexity of the problem of removing surplus 
from tne domestic markets it is clear that the administrator empowered 
to wake expenditures for such purpose, must be clothed with wide dis- 
cretion as to the means to be employed. That the Secretary is em- 
powered by the Act to make contracts for outright purchases of surplus 
is not disputed; but such methods, however adequate for the purchase 
of supplies and the conduct of ordinary government business, will 
clearly not suffice to accomplish this program which contemplates the 
removal of exportable surpluses and the building up of foreign markets. 
The test of the means used must be their appropriateness for the object 
sougnt to be accomplished. 


The present proposal contemplates that the Secretary shall 

guarantee the payment of certain bills of exchange. These bills are 
to be drawn by the American exporter of surplus cotton upon a consorti- 
um of Bulgarian banks, are to be accepted by the consortium, and un- . 
conditionally guaranteed by the Kingdom of Bulgaria. In effect the 
United States by the proposed arrangement becomes the ultimate guaran- 
tor of tne obligation of the Bulgarian Government to the Reconstruction 
Finance Corporction. Section 5 of the Act creating the Reconstruction 
Finance Corporation, 47 Stat. 5 (1932), provides that all loans made 
tigdoa be fully and adequately secured," Vhether the proposed guaranty 

atisfies the requirement of "full and adequate security" within the 
mening of thet act, we do not attempt to say. But it is our opinion 
that tne Secretary of Agriculture, in his discre stion, is authorized 
to execute such a guaranty, pladsing funds made available under Section | 


12(b) of the Agricultural Adjustment Act, as a mecns of removing sur- 
plus. 


It is true that the authority of the heed of & department to 
make purchases and enter into contracts does not. andi now ise carry with 
it autnority to pledge the credit of the government as an accommodation 


a B47 


Party. In The Floyd Acceptances, 74 U. S, (7 Wall.) 666 (1868), it 
s held that the Secretary of War, in accepting bills of exchange 
m upon him by contractors who had obligated themselves to fur- 

1 supplies to the Army, had exceeded his authority and that the 

hited States was not liable thereon to purchasers for value. 

3 On the facts the case is readily distinguishable from the pres- 
mt proposal. No necessity existed for the issuance of such paper 
on unexecuted consideration to pay for the supplies contracted for, 

d the court held that in accepting the bill the Secretary undertook 

make the United States acceptor for the sole benefit of the drawers. 

the cuestion of authority the test applied was that of the appro- 
lateness of the means employed in carrying out the statutory duty. 


Under the present proposal the liability of the United States 
Guarantor cannot arise except upon the removal of the cotton and 
failure of the borrower to pay by the due date. The removal of 
the cotton is the object for which the guaranty is given, and that 
that purpose is public in character is established by the declarations 
of Congress in the Agricultural Adjustment Act. Contracts which are 
propriate to the accomplishment of that purpose, moreover, are neces- 
ily of a more varied character than those for the purchase of sup- 
ies for government use and must be deemed to include financing ar- 
eements of any customary and appropriate character. Agreements by 
.ch tne United States assumes primary liability for purchases af- 
ting; the desired removel are not barred, end no reason is perceived 
' the authority to enter into such agreements may not equally in- 
ide, within the limits of funds available and set aside for the pur- 
€, agreements by which the United States assumes a liability con- 


Francis M. Shea: 
Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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No. 45 


DESIGNATION OF AGENT TO ADMINISTER 


OATHS 


Under the provisions of Section ye’ Rome oh Sipser ear Wa 
the Secretary of Agriculture may designate 
any officer, agent and/or employee of the 
Department to administer oaths and take 
affidavits for use in a prosecution or a 
proceeding under the laws committed to this 
Department for administration, or for use 
in the enforcement of such laws. 


Opinion Section Memorandum No. 80 
Dated May 31, 1934. 
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May 31, 1934. 


MEMORANDUM TO MR, CHRISTGAU 


_ In response to your inquiry of May 21, 1934, based upon the 
no randum of Mr. Geo. R. Wicker dated May 18, 1934: 


meio MY OPINION that c. 124, Sec. 1, 435 Stat. 803; 5 U. S. 
. Ocl, clearly authorizes the Secretary of Agriculture to des- 
nate any officer, agent and/or employee of the Department to ad- 
nister oaths and take affidavits. If it is a convenient procedure 
would be appropriate for the Secretary to designate field agents 
harge of the offices of the Field Investigation Section and 
or investigators of that Section to administer oaths and take 
davitse 


It should be noted that under the terms of the statute offi- 
rs or agents of the Department so designated may administer oaths 
take affidavits only for use in a prosecution or a proceeding 
er the laws committed to this Department for administration, or 
he enforcement of such laws. However, the specific purpose for 
ich llr. Vicker requests these designations would seem to be well 
thin tne terms of the statute. 


Francis M. Shea 
Chief of Brief and Opinion Section 
Office of the General Counsel 
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No. 44 


APPOINTMENT OF GOVERNOR TO ALLOT THE SUGAR 


QUOTA FOR PUERTO RICO 


The Secretary of Agriculture is not authorized 
to appoint the Governor General of 
Puerto Rico to allot the quota of 
sugar fixed for Puerto Rico under 
the Agricultural Adjustment Act, as 
amended. 


Opinion Section Memorandum Now L092 
Dated May 31, 1934, 
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‘oc May 31, 1934, 


MEMORANDUM TO MR. OPPENHEIMER, ACTING ASSISTANT TO 
| THE GENERAL COUNSEL 


Ce 


This is in. reply to the first of the questions raised in your 


“memorandum of May 22, 1934, as follows: - 


QUESTION 


May the Secretary appoint the 

Governor-General of Puerto. Rico 

to allot the quota of sugar fixed: . 
for Puerto Rico under the Agricul- 

tural Adjustment Act, as amended? 


OPINION 
The authority given to the Secre- 
tary to allot the sugar quota for 
Puerto Rico may not be delegated. 
DISCUSSION 


Section Ba (1) (A) (ii) of the Agricultural Adjustment Act, 


as amended, after making provision for sugar quotas for Hawaii and 


Puerto Rico, to be fixed by the Secretary of Agriculture, provides 
that 
Pe . "the Secretary of Agriculture may, by orders 
or regulations, allot such quotas and readjust 
any such allotment, from time to time, among 
’ the processors, handlers of sugar, and others." 


The question to be determined is whether the authority here- 


. by confided to the Secretary of Agriculture to allot quotas may be 
_ validly delegated by him, in the case of the quota for Puerto Rico, 


to the Governor General of Puerto Rico. It is the general rule that 


a public officer may delegate such powers as are purely administra- 


tive or ministerial but that those which are discretionary in char- 
acter must be exerciséd by him directly. Mechem on Agency (2nd ed.) 
Section 313, In re Triangle S. 5. Co., 5.F. (2) 596, 895 (1924 C.C.A, 


2nd); 35 Op. Atty. Gen. Ree 19. (1925). That the allotment of guotas 


wis a duty requiring the exercise of discretion, in a high degree, we 
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think will be conceded in view of the effect of the allotment on the 
interests involved, and in view of the fact that no standard is pro- 
vided in the Act to govern the allotment of the quota among the vari- 
ous processors and others, save the effectuation of the general policy 
of the Act and the special considerations set forth inthe first para- 
grapn of 8a(1). If then’ the authority. to make such allotment may be 
delegated, it must be by virtue of provisions of the statute operating 
to take it out of the general rule. 


Section 10(a) provides that. the Secretary "may appoint such 
officers and employees, subject to the provisions of the Classifica- 
tion Act of 1923 and Acts amendatory thereof, and such experts as are 
necessary to execute the functions vested in him by this title," and 
fixes the maximum salary to be paid "any officer, employee, or expert 


of the Agricultural Adjustment _Administration, which: the Secretary 


shall es stablish in the Department of Agriculture for the administra- 
tion of the functions vested in him by this title." (Underlining 


added). ‘The authorization ‘to appoint officers. "necessary to execute 
the functions vested in him by this title" suggests that Congress, 
recognizing the difficulty of requiring the Secretary to perform per- 
Sonally every duty requiring the exercise of judgment and discretion, 
intended to permit considerable latitude for the delegation of such 
duties. It is reasonable also, however,-.to regard the phrase “to exe- 
cute tne functions" as having the same general meaning as "for the ad- 
ministration of the functions vested in him by this title" which oc- 
curs in the same paragraph. If so, while it may well contemplate the 
delegation of authority to perform many acts requiring the exercise 

of discretion in the course of the administration of the functions 
vested in the Secretary, it does not provide a satisfactory basis 

for tne delegation by the Secretary. of those functions which are in 
terms confided to him,-and which may be assumed. to require the exer- 
cise of nis personal discretion and judgment. Whether the language 

of Section 10(4) would permit the delegation of authority now proposed . 
I do not find it necessary to decide, since, in addition to the fact 
that 10(a) is apparently limited.in its application to the personnel 
Within the Agricultural Adjustment Administration, there are other 
Specific provisions of the Act, which, in my opinion preclude the dele- 
gation of authority.to allot the quota for Puerto Rico. 


Paragraph (A) (ii) not only provides that such allotment may 
be made by the Secretary, but that it may be made "by orders or regu- 
lations." Section 8a (4) prescribes a criminal penalty for any viola- 


tion of "any order.or regulation of .the Secretary of Agriculture issued ~ 


under this section" and (5) provides for forfeitures, recoverable by 
the United Sta tes in a civil:suit, for exceeding any: quota or allot— 
ment fixed by the Secretary» Orders and regulations are therefore 
placed uvon the same footing ond;.if velidly issued, become a part 

of the law and have the same force and effect as. if incorporated in 
the statute.. Ue. ve Grimaud, 220 U.S,°506 (1911)... In authorizing 
the Secretcry to issue such orders and restieiene Congress is "merely 


ee 


conferring administrative functions upon an agent," Ibid, at O16, 
But, if tne function is administrative, it is one calling for a high 
degree of discretion,’in the exercise of which the Congress may well 
have relied upon the personal: judgment of the Secretary. In 35 Op. 
Atty. Gens 15, the: question of the authority of the Secretary of the 
‘Treasury, under various statutes, to delegate to subordinates duties 
impose: upon him by the Congress was carefully considered, with parti- 
cular.’reférence to statutes authorizing the Secretary to prescribe 
rules and regulations for the enforcement of the customs laws. It 
was there: stated: (pp. 20-21) 


"The making of regulations of this kind de- 
Signed to have the force of law, to be binding 
upon the public, and to be recognized and enforced 
by the courts is, I think, a duty which the stat- 
utes place upon the Secretary personally. Viher- 
ever, therefore, in the provisions of law mentioned 
in your letter, and to which I have hereinbefore 
referred, a power and duty to make regulations of 

_ this kind-is conferred or imposed upon the Secre- 
tery I think those regulations should have his 
personal approval before they are promulgated." 


Definite indication is afforded in Section 8a (1) (A) itself 
that tne Congress did not intend to authorize the Secretary to dele- 
gate his authority to allot the quotas for Hawaii and Puerto Rico. 
Paragraon (A) (i) which makes provision for the quotas for the vari- 
ous outlying areas (other than Puerto Rico and Hawaii) provides speci- 
fically that the Secretary 


"may allot (or appoint an officer, including 
the Governor General of the Philippine Islands 
for that area, in his name to allot) any quota," 

The use of the alternative "or" is a clear indication that the term 
"may allot" was deemed not to include within itself authority "to ap- 
oint an officer... to allot," Further indication that allotment 
is not to be regarded as a delegable function appears from the fact 
that the officer who may be appointed by the Secretary is to make the 
allotment "in his name," and hence is to act, for the purpose of the 
allotment, not merely «es an agent but as standing in the position oft 
the Secretary himself. The authority to be exercised by the allotting 
officer, is therefore not that of a mere subordinate, performing duties 
which, whether of a ministerial or discretionary character, are dele- 
gated to him by a superior officer, but is derived, upon his appoint— 
ment, from the statute itself and is of the same dignity end character 
as thet of the Secretary himself, in whose nome, in fact, it is to be 
exercised. 


- 358 - 


‘Finally, the fact that Congress has.specifically. provided that 
the Secretary may appoint..an officer‘to allot the quotas for the out- 
lying areas enumerated in (A) (i), and has specified. that the Governor 
General of the Philippine Islands may. be. designated to allot the quota | 
for that particular area, and the absence of any similar language in 
(A) (ii), shows clearly that..there was no intent to provide. for similar 
appointees to make the allotments for Puerto Rico and the Territory on * 
Hawaii. It is our conclusion that the distinction thus made by. Con- 
gress, coupled with construction of the. terms. employed: in (A) 
taking into consideration the nature of the authority involved and — 
recognized principles governing the delegation of duties of a discre- 
tionary nature, precludes the appointment of tne Governor of Puerto 
Rico to allot the quota fixed for that area, 


Francis’ M. Shea, 
Chief, Brief and Opinion Section, 
Office of General Counsel, 
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No. 45 


POWER TO ENFORCE PERFORMANCE BY 
TRUSTEES OF PARTIES TO REDUCTION ie 


CONTRACTS 


The Secretary of Agriculture may enforce perform- 
ance by parties designated in benefit 
contracts entered into by the Secretary 
under the Agricultural Adjustment Act to 
receive and distribute benefit payments 
to contract signers, share tenants and 
share croppers. 


The reservation in such a contract of the power to 


enforce performance makes clearer the right + 
of the Secretary to enforce performance, but i 
does not add to his powers or impose any “ss 
additional obligation upon him. 4 


Opinion Section i:csiorandum No. 92 $ 
Dated June 4, 1934. : 


ie A es pe EG De ee 
June 4, 1934. 


MEMORANDUM TO MR. MOYER 


Pursuant to your Sha I submit herewith an opinion upon 
the ep omina: 


ry 


wee NS 


1. ee the Secretary of Agriculture have the power to enforce 
performance by parties designated in many of the benefit contracts to 
receive and distribute benefit payments to contract signers, share- 
tenants, and share-croppers? 


Qe Does the reservation in suich a contract of a power to enforce 
performance add to the Secretary's Powers or impose any additional ob- 
ligations on him? . 


OPINION 


ee, °The Secretary of Agriculture may enforce performance by the 
parties designated as trustees, . 


; 2. The reservation in the contract makes clearer the right. of 
the Secretary to- enforce performance without thereby imposing addi- 
tional | obligations on him. 


STATEMENT OF FACTS 


In a number of the benefit contracts issued pursuant to the 
Agricultural Adjustment Act, provision is made that payments shall be 
made to. the producer or cash tenant, if designated as trustee (or to 
such other’ person as may be designated as trustee) by the producer and 
such share-tenants and share-croppers on the farm as have at the time 
of such designation an interest in the. crop to be.produced on the farm. 
The designation is to be on forms approved by the Secretary. The bene- 
fit contracts further provide that the trustee shall distribute the.. 
payments to those So designating him as trustee in the same- proportion 
as their respective interests, which proportion is to be specified in 
the designation of trustée by each person signing the same according. 
to his interest» ' Moreover, a number of. the contracts provide that the 
trustee shall be responsible ns trustee to the Secretary to see that 
distribution: is: so made, it being ‘expressly ‘understood and agreed that 
the Secretary shall have’ no duty or obligation to see that distribution 
is so made but that the Secretary shall have the right to enforce per- 
formance of said trust by the trustee. 


Beg ee 


1. he Secretary of Agriculture as donor of a trust may 
enforce performance by the desié ated trustees. 


It is a well-settled principle that a trust is created where 
property is given to one party who promises to deliver that specific 
property or its proceeds to a third party. McKee v- Lamon, 159 U. S. 
317 (1895); City of Miami-v.. First National Bank of St. Petersburg, 
58 Fed. (2a) 561 (1932); Re Interborough Consolidated Corporation, 
288 Fed. 334 (1923). The latter case stated the rule in these words: 


"Tf A. places money in the hands of Bw, -to hetars 
livered to C., a trust arises in favor of the latter. 
The acceptance of the money with notice of its ultimate 
destination creates a duty on the part of B. to devote 
it to the purpose intended, and a court of equity will 
enforce the trust. McKee v. Lamon, 159 U.S. 317, 322; 

' 16Sup. Ct. 11, 40 LL. Ed. 165." > (at 347): 


The rule's applicability is not limited by the absence of an express 
promise by the recipient of the property to transfer it. McKee V- 
Lamon, supra; Heitman v. Cutting, 174 Pac. 675 (1918). 


The existence of a trust is, of course, dependent upon the 
presence of a trust res. The designated party must not assume merely 
a personal obligation to make payments to the beneficiaries named in 
the benefit contracts. However, the existence of a trust is apparent 
under the instant facts. The benefit contracts provide that checks 
are to be paid to designated parties who are in turn to make proper 
- @istribution to those entitled to benefit payments. The acceptance 
of the checks by a designated party. is clearly an acceptance in accord 
with the terms set out in the benefit contracts, nomely, to make pro- 
portionate payment to interested persons, Moreover, it is clearly the 
intention that the specific proceeds from the checks are to be paid 
over to the beneficiaries without the parties being forced to rely 
solely upon the personal obligations of the recipients of the checks. 
The wording of. the contracts to the effect that the trustees "shall 
distribute the payments"-is conducive to this conclusion. 


More aifficult is the question whether the Secretary of Agri- 
culture as donor of the trust has the power to enforce performance 
by the trustee. Such a power, however, apparently exists in the Sec- 
retary in the instant case. There is authority. to the effect that 
‘where the’ creator or donor of a trust has parted with his entire 
interest in the property, he has no standing in a court of equity to 
_ compel performance of the trust. O'Hara v. Grand Lodge, I. O. G. De 
of State of California, 213 Cal. 131, 2 P. (2d) 21 (1931). However, 
-a numberof cases. have, at least by way of dictum, rec gnized a power 
in the donor of ‘a trust to compel the carrying out ot / tems thereof 
apart from, the retention of any interest in the property. Carr _v- 
‘Carr, 185 Iowa 1205, 171 N.W. 785 (1919); Andrews v. Hurt, 14 Ky. 

I. R.. 765; Matter of Sill's Batate, 41 Misc. 270, 84 N. Y. S. 213 
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(1903). The adoption of the narrower rule would not-limit the Sec- 
retary's power of enforcement under the present facts, since he has 
a sufficient interest to escape its restrictive force. The cases 
requiring a donor of a trust to have an "interest" in order to en- 
force a trust seemingly refer to a property or pecuniary interest. 
However, it is well established that the Government in seeking the 
aid of a court of equity need not have a property or pecuniary in- 
terest; the interest of the United States, derived from its duty to 
protect the public interest, being ample to support its resort to 
equity. In re Debs, 158 U. S. 564 (1895); United States v- Bell 
Telephone Company, 128 U. S. 315 (1888). Such a rule would appear 
applicable where the Government or its agent, the Secretary of :Agri- 
culture, secks to enforce a trust. That there is sufficient public 
interest involved seems clear. The Agricultural Adjustment Act was 
designed as a measure to meet a national economic emergencys Important 
among its provisions is Section 8 (1) vesting in the Secretary of Ag- 
riculture the power "to provide for rental and benefit payments". 
Any act hindering the Secretary in the proper or orderly execution 
of his power under this Section clearly impairs the Governmental pro- 
eram for agricultural readjustment. Additionally, it should be noted 
that the contract payments are in the nature of bounties, the Govern- 
ment's control of which has long been recognized. United States Vv. 
aa U. S. 343 (1878); Frisbie v. United States, 157 U. 5. 160 
1896). 


That the parties to whom the payments are ultimately due have 
an adequate remedy at law against the designated trustee may be ad- 
vanced as an argument aguinst the right of the Secretary to enforce 
performance. Such a right in the beneficiaries, however, does not 
protect the interests of the United States. Furthermore, the rule 
which limits the jurisdiction of equity to cases where there is no 
adequate remedy at law does not apply to an equity court in the estab- 
lishment and enforcement of a trust. Bean v. Stoddard, 2 F (2a) 62 
(1923); lupton v. American Waolesale Corporation Baltimore Bargain 
House, 143 Md. 333, 122 A. 315 (1923) 


2. The reservation in the contract of a power to enforce 


~ne TeselLvatvion ste 


the trust makes clearer the Secretary's right without 
_ thereby imposing ndditional obligations on him. ~ 


Tive fact that’ a donor, in creating a trust, makes certain ° 
reservations, does not in itself affect the validity of the declara- 
tion, Davis v. Rossi, 326 No. 911, 34 S. W. (2a) 8 (1930). Thus, the 
donor may reserve to himself the right to use the corpus. Jones V- 
Old Colony Trust Co., 251 Mass. 309, 146 N. #. "16 (1925). Moreover, 
the donor may reserve the right to supervise the trust property in the 
hands of the trustee. In re Soulard, 141 Mo. 642, 43 S. W. 617 (1897) ; 
In re Barber's Estate, 304 Pa. 235, 155A. 565 (1931). Reservation 
May also’ be'made of the power to substitute a new trustee. In re 
Barber's Estate, supra. Considerations validating the reservations 
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in the Soulard and Barber's Estate cases apply with equal force to the 
reservation of »a-power. to enforce the trust, the objective of the res- 
ervations in each instance. being the effective execution of the trust 
rather than: the retention of any title in the donor. 


‘The reservation of-a power to enforce performance of a trust 
must necessarily be:a.part of the declaration of the trust.. Since the 
trust is here declared. at the time of the acceptance of a benefit checz 
by the designated. trustee, the,reservation in the benefit contract is 
not in itselfia:part of the trust agreement. However, the designated 
party receives the benefit check with a knowledge of the terms of such 
contract. _These terms, therefore, reasonably become incorporated into 
the trust agreement between the Secretary of Agriculture and the desig- 
nated trustée. phen tyre 


| The reservation by the Secretary of Agriculture does not impose 
arly additional obligation.on him. It may be argued that the reserva- 
tion of a power to enforce performance makes the Secretary‘a guarantor 
that the designated trustee will make payments to the parties. However, 
since the benefit contracts explicitly declare that it is "expressly 
understood and agreed that.the Secretary shall have no duty or obliga- 
‘tion to see that distribution. is. so made", the ultimate recipients of 
the payments clearly have no claim against the Secretary if he fails to 
take action for the enforcement of payment to them. * ~ 4 


3. The transfer ofa benefit check to the designated 
person and‘an acceptance thereof by him creates a’ 

. third party beneficiary contract vesting in the 

Secretary of Agriculture, as promisee, a power to © 
enforce performance. df | 


“Although the right of the Secretary of Agriculture to enforce 
performance may apparently be based on trust principles, all the requi- 
sites of a third party beneficiary contract are present under the in- 
stant facts. The transfer of the benefit checks by the Secretary to 
the designated party is sufficient consideration for the implied prom- 
ise to pay the proceeds over to the landlord, tenants, and share-crop- 
pers. It.is well.settled that the consideration to support a promise 
need nat inure to the promisor; it is sufficient if it consists in a 
detriment to the promisee. State v. Lum. 95 Conn. 199, 111 A. 190 
(1920); Wit v. Commercial Hotel Co., 233 Mass. 564, 149 N. BE. 609 (1925). 
Since there exists a valid contract, the Secretary of Agriculture, the 
promisee, would seem to have the power to bring an action in equity for 
specific performance on behalf of the beneficiaries. See: I Williston; 
Contracts, (1921:Edition), Sec. 358, p. 684. ~ Tae 


‘Francis M. Shea, 
Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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No. 46 


STATUS OF SIGNERS OF MARKETING AGREEMENT ~ 


promises of the signers of the Marketing Agreement for 
; i , Gum Turpentine and Gum Rosin Processors are not 
mutually dependent; the possible invalidity of the 
Agreement as to certain signers would therefore 
not operate to release others from their SptteT 
tions Penden: 


ie Opinion Section tae No. 81 
a vw Dated June 5, 1934. . 
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June er 1934. 
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Re: Marketing Agreement for Gum Turpentine and Gum Rosin pr 
_ Processors (M.A. Series No. 36) 


‘This is in reply to your memorandum of June 4th. 


_ As I-understand the situation, doubt has arisen as to the status 

of cértain signers of the above agreement on the ground that their 
business is not such as (1) to qualify them to become parties to a mar— 
keting Agreement under the provisions of the Agricultural Adjustment 

Act as in force on the effective date of the agreement, or (2) to con- 
‘stitute them "processors" within the meaning of that term as employed 
‘in ‘the agreement itself. No opinion is requested at this time on the 
Status of such signers, but we are asked to advise upon a question which 
may be stated in the following terms: | 


QUESTION 


Assuming that certain signers of the Mar- 
keting Agreement are not bound by its 
terms, is the Agreement, novertheless, 
binding as to others? 


Since the promises of the signers are 
not mutually dependent, the invalidity 
of the Agreement as to certain signers 
does not operate to release others from 
their obligations thereunder. 


Discussion 


The varties to the Agreement consist of the offeror, members. of 
the industry on the one hand, and of the acceptor, Secretary of Agri- . 
cujture, on the other. 


In the making of the offer to the Secretary no limitation was 
reserved conditioning its‘effectiveness upon the number of those join- 
ing in the offer, or upon their eligibility to enter into an Agreement 
of this character. 


It is provided in Article XII that 


"This agreement may be executed in multiple 
counterparts, which when signed by the Secretary 
shall constitute, when taken together, one and 
the same instrument as if all such signatures 
were contained in one original." 
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Thus the number of persons. who might join in making the offer was left 
wholly indefinite. Furthermore, provision is made in Article XIII for 
the addition of new parties after the effective date of the Agreement. 

It is provided that "any processor" may become a party upon signing a 
counterpart of the Agreement which is to become effective "at such time 
as the Secretary. may declare above his signature attached to such counter- 


part," 


The obligations of performance undertaken by the signers are 
individual in character and not mutually dependent. Thus by Article 
III "each contracting processor" agrees to comply with marketing quotas. 
By Article IV "each contracting processor" agrees to pay his share of 
the expense of administering the Agreement. Article V provides that 
"contracting processors shall severally" furnish certain information and - 
keep certain records. By Article VII "each contracting processor" ap- 
plies for licensing. -Only in Article VIII is there a departure from 
this terminology, By the terms of this Article "contracting processors 
agree" not to sell products from crude gum produced by certain wasteful. 
methods. Although this undertaking is not expressly made individual or 
several, it is not to be assumed that a several or joint liability for 
the entire performance of this obligation was undertaken by any signer. 


That the obligations of any of the parties signatory are wholly 
independent of the obligations of any other is conclusively shown by 
the provisions made for termination. Article X (b) provides that; 


"The Secretary may at any time terminate this 
agreement as to any party signatory thereto, by 
giving at least one day's notice, by depositing 
the same in the mail and addressed to such party 
at hig last known address." 


Such termination of the Agreement as to any party signatory does not 
operate to release the others from their obligations. The only m@ans 
provided by the Agreement by which signers can compel a termination is 
provided in Article X (c) to the effect that the Secretary shall tere 
minate the Agreement "upon the request of 7O percent of the contracting 
processors." Since the obligations assumed by the signers of the Agree= 
ment are mutually independent, the mere fact that the act of signing 
may be nugatory ag to certain signers, either because not eligible to ,74 
enter into such an Agreement or because not embraced within its terms, 
Cannot serve to release others from their obligations thereunder. 


Francis M. Shea, vot a 


Chief of Brief and Opinion Section 
Office of the General Counsel. “| t2 737 


No. _4? 


BASIS OF SUGAR QUOTAS UNDER 
AGRICULTURAL ADJUSTMENT ACT, AS 


AMENDED 


The sugar quotas provided for by the Agricultural 
Adjustment Act, as amended, are quotas 
based upon the place of production; sugar 
produced in Cuba and refined in Puerto 
Rico for consumption in the United States 
is therefore within the Cuban quota. 


Opinion Section Memorandum No. 83 
Dated June 7, 1934. 
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“dune 7, 1934, 
MEMORANDUM TO MR. GILCHRIST 


| In reply to your memorandum of June 5, I submit my opinion 
upon the following: — : Aube e 


QUESTION 


Is sugar produced in Cuba, and. refined 
“in Puerto Rico for consumption in the 
| United States chargeable to the quota 
ae roritnbal hal Rf: 


OPINION 


The sugar quotas provided for by the 
Agricultural Adjustment Act, as amended, 
“are quotas’ based upon the place of pro- 
duction; sugar produced in Cuba and re- 
‘fined in Puerto Rico for consumption in 
_.. the United States is therefore within © 
the Cuban quota. } iy 


Pertinent Provisions of the Agricultural Adjustment Act as Amended 
? by the Jones-Costigan Act of May 9, 1934. 


“Section 8a(1) (A) (i) . provides: 


| "Forbid processors, handlers of sugar, and others 
from importing sugar into continental United States for 
consumption, or which shall be consumed, therein, and/or 
from transporting to, receiving in, processing or market- 
ing in, continental United States, and/or from processing 
‘in any area.to which the provisions of this title with 
respect to sugar beets and sugarcane may be’ made appli- 
cable, for consumption in continental United States, 
sugar from the Virgin Islands, the Philippine Islands, 
the Canal Zone, American Samoa, the Island of Guam, and 
from foreign countries, including Cuba, respectively, 
in-excess of quotas fixed. by the Secretary of Agricul- 
ture, for any calendar year, based on average quantities 
therefrom brought into or imported into continental 
‘United States. for consumption, or which was actually 
consumed, therein, during such three years, respectively, 
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in the years 1925-1933, inclusive, as the Secretary of 
Agriculture may, from time to time, determine to be the 
most representative respective three years, adjusted, 
together with the quotas established pursuant to para- 
graph (ii),” (im such manner as the Secretary shall de- 
termine) to the remainder of the total estimated con- 
sumption requirements of sugar for continental United 
States, determined pursuant ta subsection (2) of this 
section, after deducting therefrom the quotas for con- 
tinental United States, provided for by paragraph (B) 

of this subsection: Provided, however, That in such 
quotas there may be included, in the case of the Virgin 
Islands, the Philippine Islands, the Canal Zone, Ameri- 
can Samoa, and the Island of Guam, direct-consumption 
sugar up to an amount not exceeding the respective quan- 
tities of direct-consumption sugar therefrom brought 
into or imported into continental United States for 
consumption, or which was actually consumed, therein 
during the year 1931, 1932, or 1933, whichever 24 
greater, and in the case of Cuba, direct-consumption 
sugar up to an amount not exceeding 22 per centum of 

the quota established for Cuba; And provided further, 
That any imported sugar, with respect to which a draw- 
back of duty is allowed, under the provisions of sec- 
tion $13 of the Tariff Act of 1930, shall not be charged 
against the quota established by the Secretary of Agri- 
culture hereunder for the country from which such sugar 
was imported, and the Secretary of Agriculture may, by 
orders or regulations, readjust any quota subject to 


the provisions of this section, except quotas fixed by 


paragraph (B) of this subsection; and may allot (or 
appoint an officer, including the Governor General of 
the Philippine Islands for that area, in his name to 
allot) any quota, and readjust any such allotment, from 


time to time, among the processors, handlers of sugar 


and others; and/or" 


Section 


8a (1) (A) (ii) provides: 


"Forbid processors, handlers of sugar, and others 
from transporting to, receiving in, processing or mar- 
keting in, continental.United States, and/or from pro- 
cessing in the Territory of Hawaii or Puerto Rico for 
consumption in continental United States, sugar from 
the Territory of Hawaii or Puerto Rico, in excess of 
quotas fixed by’ the Secretary of Agriculture, for any 
Calendar year, based on average quantities therefrom 
brought into continental United States for consumption, 
or which was actually consumed, therein during such 
three years, respectively, in ‘the years 1925-1933, in- 
clusive, as the Secretary of Agriculture may, from 
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time to time, determine to be ‘tthe.most representative 
respective three years, adjusted, together with the 
quotas established pursuant to paragraph (i), (in such 
manner as the Secretary shall determine) to the re- 
mainder of the total estimated consumption requirements 
of sugar for continental United States, determined pur- 
suant to subsection (2) of this section, ofter deduct- 
ing therefrom the quotas for. continental United. States, 
provided for by paragraph (B) of this subsection: Pro- 
vided, however, That in such quotas there may be in- 
cluded direct-consumption sugar up to an amount not ex- 
ceeding the respective quantities of direct-consumption : ° 
‘sugar therefrom brought into continental United States 
for consumption, or which was actually consumed, there- 
Gn auring the year 1931, 1932, or 1933, whichever is 
greater, and the Secretary of Agriculture may, by orders 
or regulations, allot such quotns and readjust any such 
allotment, from time to time, among the processors, hand- 
lers of sugar, and others; and/or"! 


DISCUSSION 


The question is in effect limited to determining whether sugar 
originating in Cuba, processed in, and entering continental United 
States from Puerto Rico, is sugar "from Cuba!" so as to be included 
within the quota for Cuba provided for in Section 8a (1) (A) (i), 
or sugar "from Puerto Rico" so as to full within the quota for Puerto 
Rico provided for in Section 8a (1) (A) (ii). 


Before proceeding to an examination of the terms of these par- 
ticular paragraphs, attention is directed to certain preliminary con- 
clusions, resting upon consideration of the general plan of the Jones- 
Costigan Act, which may furnish a guide to a consistent and workable 
construction. 


(1) 


The quotas were intended to be 
mutually exclusive. 


Section 8a makes -comprehensive provision fOr quotas covering 
the United States, its territories, insular possessions and foreign 
countries. These quotas are. to be based upon the "cénsumption re-— 
quirements of sugar for continental United States" and are to be cur- 
rently adjusted by the Secretary to meet "the actual requirements of 
‘he consumer." Section 8a (2) (A).. In the event that the available 
statistics indicate that consumption requirements will exceed eae geese hls 
below the omount previously determined, quotas are to be increased 
or decreased on a pro-rata basis, except that no deduction can be 
made from quotas fixed for continental United States by the Act, 
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(3) (Bor ‘The quotas for’ all outlying areas are to be determined 
on the basis 6f "average quantities therefrom brought into or im- 
ported into cohtinental ‘United States" over a specified period, ad- 
justed in sucha manner as the Secretary shall determine to "the re=- 
mainder of the total éstimated consumption requirements of sugar for 
continental. United States," after deducting therefrom the quotas for 


continental United States. (1) (A) (i) and (faye 


It is thus apparent that the quota scheme is one of permitted 
relative contributions to a total quantity. of sugar which is required 
for consumption in continental United States, a scheme, therefore, 
which will be impaired if there is an overlapping of the quotas given 
to the various areas, since such overlapping would reduce the amount 
of sugar available in continental United States. We are thus led to 
the wreliminary conclusion that sugar grown in one such outlying area 
and srocessed in another should not be deemed chargeable to the quotas 
for both such areas, unless the language of the Act compels such con- 
clusion. 3 


(2) 


A careful analysis of Section 8a (1) CAS 
will demonstrate that sugar brought into the 
United States is chargeable to the quota of 
the territory of origin rather than the terri- 
tory of immediate shipment to the United States 


The paragraph in question authorizes the Secretary to "Forbid 
processors, handlers of sugar, and others" from bringing into the 
United States for consumption therein "sugar from the Virgin Islands, 
the Philippine Islands, the Canal Zone, American Somoa, the Island 
of Guam, and from foreign countries, including Cuba, * * * NM Tt also 
authorizes the Secretary to forbid processors, etc., "from processing 
in any area to which the provisions of this title with respect to 
susar veets and sugarcane may be made applicable," sugar from the 
above-specified territories. In interpreting these provisions which 
have reference to "sugar from" the specified territories the possi- 
bility is suggested of two diverse meanings which may be given the 
word "from", vig: that sugar from the specified territories means 
(1) sugar originating in such territories (i.e. sugar produced in 
such territories), (2) sugar shipped from the specified territories 
to the United States regardless.of arigin. The second suggested 
interpretation will not square with the context, Suppose the Act 
to be made applicable to Guam. Clearly, the Secretary is authorized 
to nrohibit the processing in “tem, for consumption in the United 
States, of sugar from any of the specified territories. In that 
case, therefore, as Guam would be the point of immediate shipment 
to the United States "sugan from" the specified territories must 
mean sugar originating therein and not sugar immediately shipped 
therefrom. It would seem therefore to be established that for pur- 
poses of the prohibition against bringing into the United States 
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sugar identified with particular territories -the identification runs 
to the country of origin and. not. the place of immediate shipment to 
the United States. This prohibition, however, is not absolute but 
qualified, i. e., it forbids not the importation of any sugar from 
the specified territories. but only sugar from such territories "in 
-excess.of quotas * * * based on average quantities therefrom brought 
into * * * United States * * * during" a base period. In this lang- 
uage we are again confronted with the possibility of alternative con-. 
structions, to wit, (1) that the sugar must be covered by the quota 
of the country Ot omezins or.(2) by the quota’ of the country from 
which shipped. Again it is demonstrable that the second alternative 
Cannot be sustained in the present context. In the first place there 
is here an immediate repetition of phraseology, viz-, "sugar from the’ 
Virgin Islands," etc., and "quantities (of sugar) therefrom." Pre- 
sumably the ellipses in the phrase when repeated are to be supplied 
with the same content as they had when originally used, that is to 
say, "quantities" must refer to sugar and "therefrom" to the previous- 
ly specified territories. Moreover, the specified territories afford 
the only acceptable antecedent. The possible antecedents are (1) the’ 
United States, (2) any area to which the provisions of the title may 
be made applicable, and (3) the specified territories. Obviously the 
United States cannot be the antecedent, and the sentence structure — 
requires that if any area "to which the * * * title * * * may be made 
applicable" is taken as the antecedent it must be so taken together 
with the United States because the prohibition is against dealing 
with sugar identified with the specified territories in certain ways 
with reference to the United States or to areas to which the Act may 
be made applicable. It is, therefore, concluded that the antecedent 
cannot be "any area to which the * * * title * * * may be made appli- 
cable!'. This compels the interpretation that the quotas referred to 
are quotas for the specified territories, and not for the areas to 
which the title may be made applicable, Suppose again that the Act | 
be made applicable to Guam and that sugar originating in the Philip- 
pine Islands be processed in Guam and shipped to the United States 

it would, under this necessary interpretation, be required to come 
within the quota for the Philippine Islands and not the quota for Guam. 


This argument is a precise answer to the case of sugar origi-—_ 
nating in. Cuba, being processed in Puerto Rico, and shipped to the 
United States if the phrase "any area to which the sl ced ik MEM cain 2g 
may be made applicable! means any area to which the title is appli- 
cable. Under Section 10 (f) of the Agricultural Adjustment Act the 
title is applicable to Puerto Rico. Hence, Section 8a CL) ean ay 
under the foregoing interpretation, would forbid processors, etc.’ 
from processing in Puerto Rico (being one of the areas to which the 
provisions of the.title may be made applicable), sugar from Cuba 
(being one of the specified territories) in excess of the Cuban quota. 


That the phrase "any area to which the provisions of thie 
title * * * may be made applicable" means "any area to which the 
title is applicable" may be satisfactorily established. The only. 
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Legislative histozy. bearing on the point is found in Report No. 733 : 
of the Senate Comittee on Finance accompanying H. R. 8861. Refer- 
ring to the, Senate amendment which incorporated the provision in . 
‘question,’ the report states "This amendment * * * extends the pro- 
visions of paragraph 8a (1) (A) (i) to the processing of sugar in | 
any area to which the Act.applies, for consumption in continental 
United States *.* *". Moreover, the entire scheme of the Act com- 
“pels this interpretation. It is clear that the Congress wished to : 
_control the processing of sugar in United States and the other ter- | 
ritories to which the Act extended. Section 8a (1) (A) Gi) under 
any suggested interpretation covers processing in the United States , 
and the territories to which the Act may be made applicable with . 
the possible exception of the territory of Hawaii and Puerto Rico, 
Section 8a. (1) (A) (ii) controls the processing in the Territory 
of Hawaii and Puerto Rico of - ‘sugar originating in either of those 
-two areas ("from" by the same course of reasoning as that carried 
out above will have the same meaning in 8a (1) (A) (ii) as in 8a 
(1) (A). (4)). The result therefore of not construing "any area to 
-which:.the * * * title * * * may be made applicable" as meaning 

Nony area to which the title is.apolicable" would be to leave un- 
-controlled the processing in the Territory of Hawaii or Puerto Rico 
of sugar from the Virgin Islands, the Philippine Islands, etc. It 
is impossible to rationalize sucn an exception. 


ere “—_ — 


However, even if it. be determined that "may be made appli- 
_¢nble" méans "may be. made. applicable subsequent to the passage of 
the Act" the argument is.still conclusive that sugar brought into 
the United States must be covered by quotas of the territory of 
origin. If it be established that "quotas" are fixed with refer- 
ence to the production of sugar in an area and not with reference 
to the shipments therefrom, the conclusion would appear inevitable 
that sugar coming into the United States must be covered. by the 
quotas of the territory of origin. It has already been established 
in the foregoing argument that under section 8a (1) (A) (i) the 
, quotas are fixed for the Virgin Islands, the Philippine Islands, 
_the Canal Zone, American Samoa, the Island of Guam, and foreign 
countries, including Cuba, and only for these areas. Sugar from 
these territories, i.e., sugar originating in these territories, 
must, therefore, be brought within quotas for these territories 
as these are the only quotas fixed by the paragraph. In other 
words, sugar must be brought within the quota of the territory of 
origin regardless of the place from which immediately shipped to 
the United States. 


An argument on the basis of section 8a (1) (A) (ii) affords 
an even clearer demonstration of the validity of this position. 
Quotas under. that paragraph are fixed only for the Territory of 
Hawaii and Puerto Rico. Sugar brought into the United States from 
(i.e. sugar originating in) these two areas mist be covered by 
quotas provided for in paragraph;to wit, quotas for the Territory 
of Hawaii and Puerto Rico. Conversely, these quotas are applicable 
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only to sugar originating in the Territory of Hawaii and Puerto 
Rico. Hence sugar produced elsewhere but:céming to the United 
States immediately from one. of these aréas‘must be covered, if at 
all, by the quotas of the countries of. pets 


An examination of ‘other paragraphs ae 
of the Act affords further convinc- 


| in, evidence ‘that quotas are to be. 


fixed with reference to the produc- 
ing area rather _than with reference 


to_ the place of immediate shipment 
to the United States. 


In so far as continental United States is concerned it is 
explicitly provided that quotas shall be based upon production. 
Paragravh (1) (B) authorizes theeSecretary to forbid the marketing 
er. 


"sugar eC lTed AEC, Suser beets and/or. 
Sugaresne,, produced. in: the continental United 
States beetrsugar-proguci ng area, '! etc. 


Quotas are to Be determined. Por "any area SEL less than 
250,000 tons of raw sugar value. (1) (C). 


Other provisions, not limited to continental United States, | 
point to quotas based See production. .Subsection (2) (D) provides 
that. - 4 


"If, during any calendar year, any producing 
area is unable to produce and deliver its full 
quota of sugar, the Secretary of Agriculture may 

-prorate this deficiency among the other areas on © 
the basis of their respective quotas and ability . 
to supply the deficiency. n 


Lt-is clear Beak this. “paragraph that the quota, for. a territory 
is filled only by production | in the area of the full‘ amount of the 
quot ae 


Po There 1s a strong inateation in paragraph (E) of subsection 
(2) that the basis of. the quotas is the amount produced, rather than 
the amount processed or marketed in, or shipped from, the quota area. 
Deductions are to be made under this paragraph of "an amount for each 
year, respectively, representing the surplus stocks of sugar produced 
in that area, or a portion of the total surplus stocks of sugar pro- 
duced in that aren * * * which may.have accumulated in the year id 
preceding, over and above the quotas. established for such year." This 
paragraph applies to outlying areas as well as to continental United 
States. 


L gg 
(4) 


Quotas are to be: fixed .wi with th due. 


regard tothe welfare of: domestic 


producers, i including Puerto Rican 


producers. - 


The Agricultural Adjustment Act as a whole is directed to 
restoring the purchasing power of the farmer through the adjustment 
of the production and consumption of agricultural commodities. The 
particular powers conferred upon the-Secretary by Section 8a (1) are 
to be exercised "in order to effectuate the “declared policy of this 
Newt y " F ; ne 


"having due regard to the welfare of domestic 
producers and to the protection of domestic 
consumers and to.a just relation between the 
prices received. by domestic producers and the 
prices paid by domestic consumers." 


The Agricultural Adjustment Act is esth sabe to "the United 


States and its possessions," with specified exceptions, and therefore 


to Puerto Rico. Section 10. (f). It cannot be-doubted, therefore, 
that the sugar quota for Puerto Rico should, so far as consistent 
with the terms of Section 89, be established on. terms tavoranas to 
the domestic producer. 


Are Puerto Rican producers "domestic producsis™ ‘with aaa 
meaning of the phrase, quoted above, "having due regard to the welfare 
of domestic producers?" It.is our opinion that they must. be so con- 
sidered. Puerto Rico, while not incorporated into the territory of 


the United States so as to become a part thereof, is not foreign ter- 
ritory. De Lima v. Bidwell, 182 ee: cues (2 90L de GEE position is. recog- 


nized as analogous to that of a completely organized territory, such 


as Hawaii. Seé Kopel v..Binghsm, 211 U. S. 468, 476 (1909). Congress. 
has provided that the statutes of the United States, unless inappli- — 


cable, shall extend to Puerto Rico, 48 U.S.C.A. Section 734; and its — 
permanent residents,. with some exceptions, have been made. citizens of 
the United States. 8 U.S.C.Asi Section 5. It'has been stated by the 


Supreme Court, in considering thé status of Puerto Rico, that, "no. act 4 


is mapa to make it domestic territory if once it has..been: ¢eded 
to the United States." See De Lima v. Bidwell, 182 U. S. 1.5 198° © 
(1901). Accordingly trade with Puerto Rico is "properly a part of 
the domestic trade of the country since the treaty of annexation. * 
See Huus v. New York §. S..Co.). 182 U. $.. 392, 397 (1901). Moneiinele 
paragraph (A) (ii). places Puerto Rico on the same footing as Hawaii, 
which is certainly "domestic" territory, since it has been formally 
incorporsted into and made a part of the United States. 


It is plain that if the welfare of producers in Puerto Rico is 
to control, then the quota for Puerto Rico must be based upon produc- 


a 
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tion. Otherwise, the amount of sugar grown in Puerto Rico which may 
be marketed or consumed in the United States will be decreased by 


every pound of sugar grown elsewhere which is re-shipped through 
Puerto Rico. 


(5) 


Sugar from Cuba which is processed in Fuerto 
Rico and from there shipped into the United 
States should be deducted both from the Cuban 
quota and the amount of direct consumption 
sugar included in that quota, 


Assuming it to be established that sugar produced in Cuba but 
processed in Puerto Rico and from there shipped into the United States 
should be deducted from the Cuban quota, there remains the question 
of whether it should be deducted also from the allotment of direct 
consumption sugar included in the Cuban quota. The possibilities re- 
maining if the prior conclusions be accepted would be either (1) to 
charge the sugar against the Cuban quota and against the amount of 
direct consumption sugar included in the Cuban quota or (2) to charge 
it against Cuban quota but deduct it from the Puerto Rican allotment 
of direct consumption sugar though not deducting it from the Puerto 
Rican sugar quota. The latter interpretation is not a feasible one. 
The sugar must be charged against a quota. There are no separate 
quotas established for direct consumption sugar. Under the terms of 
the Act the quotas for sugar include a specified amount of direct con- 
sumption sugar. Therefore it would seem that if this sugar is to be 
charged off against any allotment of direct consumption sugar, it mast 
be the allotment of direct consumption sugar included in quotas against 
which the deduction is made. 


It is therefore concluded that sugar which has its point of 
origin in Cuba and is thereafter processed in Puerto Rico and from 
there brovght into the United States is chargeable against the Cuban 
quota and may be deducted from the allotment of direct consumption 
sugar included in that quota. 


Francis M. Shea, 
Chief of Brief and Opinion Section. 
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RULES OF EVIDENCE IN ADMINISTRATIVE 


PROCEEDINGS 


Evidentiary admissions or exclusions made in the 
course of a hearing upon a revocation of a 
license issued under Section 8(%) of the 
Agricultural Adjustment Act, will ordinarily 
not be disturbed, provided a full and fair 
hearing has been had. 


Opinion Section Memorandum No. 125 
Dated June 7, 1934. 
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June 7, 1934 


Re: Edgewater Dairy Company 


QUESTION 


Can the contention validly be made by a party to 
ae hearing upon a revocation of his license that the 
presiding officer upon the hearing (a) erroneously 
excluded evidence from-the record, and (b) admitted 

evidence which should have been excluded? 


‘The contention will ordinarily not be sustained 
on éither ground, provided the party received a full 
and fair hearing. 


T Strict Jury Trial Rules of Evidence Are Not To Be Imposed In 
Hearings Before Administrative Bodies. 


; The “instant problem involves the broad consideration as to 
what are the rules of evidence properly to be applied in hearings 
ere administrative bodies. 


. Peat ye the fute is ‘stated to’ be that even at common law, 
"the. pody of jury-trial laws of evidence does not, as such, control 
the inquiries made by administrative officials." Wigmore, Adminis— 
trative Boards and Commissions-~Are the Jury-trial Rules of Evidence 
in Force for their Inquiries, 17 Ill. Law Rev. 263. This rule has 
long and consistently been applied in hearings before all kinds of 
administrative bodies. It was enunciated as early ‘as 1859 in the 
case of Spéar v. ‘Abbott, Fed. Cas. No.'13222, 22 Fed: Cas. 902: (Circ. 
foe D.C. ), which was an appeal from’a decision of the Commissioner 

of Patents. The appellant there claimed that depositions of certain 
witnesses should have been excluded on ‘the grounds that they were © 
improperly offered. But the court stated: 


? “The proceedings in the Petent Office in contested 
cases have no- resemblance to trials at law." 
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And the Supreme Court stated in a case involving a hearing 
before the Interstate Commerce Commission, Interstate Commerce Comm. 
v. Louisville & Nashville R.R. Co., 227 U.S. 88 (1913); 


"The Commission in an administrative body and, even 
where it acts.in a quasi-judicial capacity, is not limi- 
ted by the strict rules, as to the :admissibility of evi- 
Hag Saat prevail in suits between private parties." 
(p. 93 


It has been pointed out that.the rapid growth of government 
by administrative bodies makes such a rule a practical necessity, 
for the imposition of strict evidentiary requirements would hamoer 
the very purpose of the existence of such bodies, See Albertsworth, 
Judicial Review of Administrative Action by the Federal Supreme — 
Court, 35 Harvard Law Rev. 127 (1921). As the Supreme Court stated 
in Interstate Commerce Comm. v. Baird, 194 U.S. 25 (1903): 


"The inquiry of a board of the character of the 
Interstate Commerce Commission should not be too nar- 
rowly constrained by technical rules as to admwissibit- 
ity of proof. Its function is largely. one of investi- 
gation and it should not be hampered in making inquiry 
pertaining to interstate commerce by those narrow 
rules which prevail in trials at common law where a 
strict correspondence is required between allegation 
and proof." (p. 44) 


il. A. ie Admission, Therefore, of Incompetent Testimony Is Not Brror. 


Because of the less stringent requirements with reference to 
the taking of evidence on administrative hearings, it is clear that 


it is no valid ground for error that incompetent testimony has deen 
admitted. 


Thus, in Parsons v. Venzke, 4.N.D, 452, 61 N.W. 1036 (1894) 
an administrative hearing before the Federal Commissioner of the : 
General: Land Office was involved. The claim was made that error was 
committed by the Commissioner in accepting incompetent testimony. 
But the court refused’to sustain this 9 Dieters | 


ae Likewise, in Ark. Wholesale Grocers Ass4n. v. Federal Trade 
Comm:, 18 Fed. (2nd) 866 (C.C.A. 8th, 1927), cert’ den., 275 US. 
033, error was assigned because of alleged incompetency of testiriony 
which was introduced at a hearing held by the Federal Trade Commi s— 


Sion with reference to "unfair methods of competition." But the 
court refused to consider the contention, holding that "this assign- 
ment cannot be entertained." (p. 871), 


To the same effect was the holding of the court in Hills Bros. 


Ee 


: 
} 
f 
} 
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vy. Federal Trade Comm., 9 Fed. (2nd) 481, (C.C.A. 9th, 1926), cert. 
. den., 270 U.S. 662, - another case involving a hearing before the 
‘Federal Trade’ Commission. And in also refusing to sustain the ob- 
_jection of the -annellant to thé admission of certain testimony on 
' the hearing, ‘the court stated?’ 7 


"Ordinarily the admission of incompetent testimony 
cannot be assigned as error * * *." (p.484) 


“ttt. ‘Nor will Alleged Erroneous Exclusion of Testimony Ordinarily 
Be Considered As Error. 


_ 


The same general rules apoly to the alleged erroneous exclu- 
‘sion of testimony upon the administrative hearing. 


| ‘In Lee lung v. Patterson, 186 U.S. 168 (1902), an administra- 
tive immigration hearing before the Collector of Customs was involved, 
_ Whe Collector refused to consider certain certificates presented by 

“the applicant for admission on the ground that these certificates were 
invalid. The applicant claimed error on the grounds that such certi- 
ficates were not only proper evidence and erroneously excluded, but 
that a Federal statute even provided that they should be "prima facie" 
evidence for the purpose for which he offered them. But the court, 
per Justice McKanna, stated that the Collector had the right 


"to pass on the evidence presented. He may determine 
the validity of the evidence, or receive testimony to 
-controvert it, and we cannot assent to the proposition 
that an officer or tribunal, invested with jurisdiction 
of a matter, loses that jurisdiction by not giving suf- 
ficient weight to evidence, or by rejecting proper evi- 
dence, or by admitting that which is improper." (9.176 
(Underscoring supplied). - 


Likewise, in Brown Fence & Wize Co. v- Federal Trade Comm., 
64 Fed. (2nd) 2934 (C.C.A. 6th, 1933), the apvellant claimed error 
on the grounds that on the administrative hearing before the Federal 
Trode Commission with reference to alleged "unfair trade practices", 
certain evidence offered by it was erroneously excluded. It offered 
‘to prove by the catalogues of other business houses that 98% of its 
competitors used. the same "unfair" practices, and that. such practices 
were, therefore, the custom of the trade. The court noted that Ntnis 
evidence was excluded by the Commission, and its ruling is assigned 
as error." (p. 925). But the court, however, not only held that the 
excluded evidence was for many reasohs. not conclusive, but that the 
rules to be applied with reference to administrative hearings pre- 
cluded a reversal on that ground. ae 


Likewise, in Wills Bros: v--Federal Trade Comm., 9 Fed. (2nd) 
485 (C.C.A. 9th, 1926), cert. 'den., 270 U. Ss. 662, exclusion ot tes- 
timony was also assigned as errors :The offered testimony, again, was 
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to the effect that other concerns. were also guilty of the same Icing | 
of alleged unfair methods of, compe tition:. Nan objection to this 


class of testimony was sustained and the ruling is assigned as. error. 


(pp. 484, 485). But here, also, the court’ considered the excluded. . 
testimony and held that "there was no error. amet ve. ee complained 
of." \Ceaphaesy. 


Evia OTS Test fo Be Appl lied Is 228 Whether Incompetent Testinony Was Was 


Tiere Is In the Record “Sune ane EL Evidence Sustaining the Find- 


ings of the Administrative Body. 


If the findings of the administrative tody are supported by, - 
in the usual words of the courts - "substantial! testimony, then the 
courts will not review the findings. The admission of alleged incom-. 
petent. testimony or the erroneous exclusion of proper evidence will 
be considered as immaterial, and the findings as conclusive. As the 
court stated in Interstate Commerce Comm. v. Union Pac. R-R. Co. 

222 U.S. 541 (1912), with réference to certain findings of the Titers 
state Commerce. Commission: 


ilIts conclusion, of course, is subject to review, 
but when supported by evidence is accented as final; 
not that its decision, involving as it does so many 
and such vast public interests, can be supported by 
amere scintilla of proof - but _the courts will not 
examine the facts further than to determine whether 
there was_substontial evidence to sustain the order." 
(np. 547, 548. Underscoring sunplied) 


Likewise, in Ark. Wholesale Grocers Ass'n. v. Federal Trade 
Corim., 18 Fed. (end) 866 (C.C.A. 8th, 1927), cert. den., 275 U.S. 
533, the court stated: in ; =, SS Be 


"Error is Hest enea because of alleged inoompekeam 
testimony at the hearings. This assignment: cannot be Nahe 
entertained provided there is any substantial competent ‘: 
testimony to support the findings." (py. pe 


Hills Bros. v. Federal Trade Comii., 9 Pat. Pe 485, (C.C.A. 
9th, 1926), cert. den., 270 U. S. 662, was a case in which the peti- 
tioner claimed error on grounds both that erroneous > testimony: was. - 
admitted on the hearing, and on the grounds of improper exclusion 


of certain testimony. But the court stated, at page 484: 


"Ordinarily the admission of incompetent testi- 
mony cannot be assigned as error in a proceeding of 
this kind, because the court is only concerned with. 
the question whether there is any competent tee an 
to support the findings," 
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To the same’ ‘effect,:Moir v. Federal Trade Comm., 12 Fed. (2nd) 
22 (C.C.A. lst, 1926) ("any substantial evidence"); Cream of Wheat 
Co. v. Federal Trade Comm., 14 Fed. (2nd) 40 (C.C.A. 8th, 1926) ("sub- 
stantial éeVidence"); Chamber, of Commerce of Minneapolis v. Federal 
ey 13. Fed.. (2nd) 673 (C.C.A. 8th, 1926) ("substantial evi- 
memece”}, 7... ako 


“ Some holdings even indicate a more liberal mling, - a mere 
requirement of "some" evidence to-supvort:the administrative body's 
finding. See Nat. Biscuit Co. v. Federal Trade Comm., 299 Fed. 733 
Seen end, 1924) at p..735, cert. dew.,.266'U.S. 613. Or: "any! 
evidence. Ind. Oak Co. v. Federal Trade Comm., 26 Fed. (2nd) 340 
epee. ond, 1926), cert. den., 278 U.S. 623. 


That. the administrative body's findings of fact will ordinar- 
ily be nccepted as: conclusive does not, of course, preclude the 
court's examining in detail the record of the henring. For the court 
must itself be satisfied as to the sufficiency of the evidence to 
support the administrative finding. In the words of Justice McRey- 
nolds in Federal Trade Comm. v. Curtis Pub. Co., 260 U.S. 568 (1923): 


"Manifestly, the court must inquire whether the 
Commission's findings of fact are supported by evi- 
dence. If so supported, they are conclusive." (p.580) 


And as the court stated in Guarantee Veterinary Co. v. Federal Trade 
Comm., 285 Fed. 853, (C.C.A. 2nd, 1922); 


"We have, therefore, examined the transcript of 
record, which has been filed in this court, for the 
ourpose of determining whether the testimony before 
the Commission supports the findizgs.". (p.857) 


And if the court finds no evidence whatsoever to support the admin- 
istrative finding, then it will reverse. Int!1 Shoe Co. v. Federal 
Trade Commission, 280 U.S. 291. (1929); Heuser v, Federal Trade Comm., 
4 Fed. (2na) 632 (C.C.A. 7th, 1925). But it has for some time been 
noted that a 


# * * * the present tendency in the Supreme Court is 
more and more ‘to limit the. scope of judicial review of 
administrative action, * * *." Albertsworth, Judicial 
Review of Administrative Action by the Federal Supreme 
Court, 35 Harvard Law Rev. 127 (1921) at p. 151. 


VY. ‘here the Statutes Involved Specifically Permit Broad Eviden- 
; tiary Practice at the Administrative Hearings, There Can Be 
“Io Doubt As To the Validity of the Above Conclusions. : 


2. 3 4 . SS Cas) 
Many statutes crenting administrative bodies specify the 
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evidential -requiz ements. . See Freund, Administrative Powers Over 

| Persons and ‘Property (1928), Secs. 39, 40. 

_."Farthermore, a declaration in the statute creating 
such officials, that their jurisdiction includes the 
power to make the rules of their own procedure is an 
implied sanction of their independence of the jury- — 
trial rules and removes any possible common-law doubt." 
Wigmore, Administrative Boards and Commissions-—-Are 
the Jury-trial Rules:‘of Evidence in Force for their 


In aduries, | 17 Fite _faw Rev. 263 ey) at pp. 263, 
P64: f 


And the Agricultural Adjustment Act anes so invest the Secreta ary of 
Agriculture, with the approval:of the President, with power to make 
regulations which have the force and effect of law (Sec. 10(c)). 

And Section 211 of the Regulations (Series 3) in force with refer- 

ence to such hearings pertaining to revocations of licenses speci- 

fically provides iar 


Wat any such hearing the presiding officer need not 
apply ‘the technical rules of evidence.!! 
e : ; ‘ 7 ! 
Section 208 of these Regulations further provides: 


"Such hearing shall be conducted in the manner to 
be determined by the presiding officer as will best 
conduce to the proper dispatch of business and the 
attainment of justice." 


The Federal Trade Commission Act in like manner specifically 
provides that "the findings of the Commission as to facts, if sup- 
ported by testimony, shall be conclusive." (15 U.S.C.A. > SSCe eo, 
at p. 771). ‘And the findings of the Interstate Commerce Commission 
as td réasanableness: of rates are by statute made "prima facien termi. 
dence. -(49'U.S.CsA."Seci 16). It has also been noted that under 
practically all Workmen's Compensation Statutes, the various com-~ 
missions are given power "either to regulate the nature and extent 
of proofs and evidence and the method of taking and furnishing the 
semé, or to adopt reasonable and proper rules to govern its pro- 
cedure. Bee Comment 29 Harvard Law Reve 208, 209 (1915). 


While Peake Nerd otter ‘Aa jus tment Act PP eae ee pele: thus re- 
move any doubt that the admission of incompetent testimony or the 
exclusion of proper testimony is not to be considered as error, yet 
they merely embody the accepted general rule with reference to evi- 
dence on administrative hearings. . As the court stated in Chamber 
of Coramerce of Minnem olis v. Federal Trade Comm., 280 Fed. 45 (C. 

-A. 8th 1922): 


ee 
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"Tn all casés:where Congress had lodged in admin- 

istrative offices or boards power to find facts 
-and. make orders, such findings and orders are con- 
~-clusive when supported -by substantial legal evi- 
‘dence. The courts will not consider with nicety 
‘the weight of such evidence." (p. 48) 


And as Justice Stone pointed out in Int'l Shoe Co. v. Federal Trade 
Comm. , -280 U.S. 291 (190), ‘after referring to the Federal Trade 
Commission Act's requirement that the findings of the Trade Commis- 
sion must be conclusive if supported by testimony: 


NBven without such statutory limitation this 


court will not ‘set aside the findings of an adminis- 
trative board or commission * * * unless the record 
establishes that clear and unmistakable error has 

Deen committed." (p. 303). (Underscoring ‘supplied) 


VI. Although Error Will Thus Not Ordinarily Be Sustained on Evi- 
dentiary Grounds, Yet The Rule Has Its Limitations In That 
the Administrative Procedure Must Come Up to the Minimum 
Requirements of a "Hearing". ; 


The above represent the ordinary and general rules applied 
to evidence on administrative hearings. But it is conceivable, of 
course, that such: gross error may be committed, - especially in the 
exclusion of testimony - as -to call for a reversal. For instance, 
in Hills Bros. v. Federal Trade Comm., 9 Fed. (2nd) 481, (C.C.A. 
Sth, 1926) cert. ‘den., 270 U. S. 662, in which both the admission 
of erroneous evidence and the alleged erroneous exclusion of evidence 
were cited as‘error, the court treated the erroneous admission of 
evidence much more lightly than the alleged exclusion. It considered 
the erroneous admission of evidence as quite immaterial provided 
there was other evidence in the record to sustain the Commission's 
findings, but it examined more closely what evidence was excluded. 
Other cases are also cited above in which the exclusion of testimony 
on administrative hearings has been disregarded, and the same rule 
generally applied as to the admission of incompetent testimony. But 
as Justice Stone stated in Int'l.. Shoe Co. v. Federni Trade Comm., 
280 U. S. 291 (1920), the administrative hearing will not be reviewed 
"unless the record establishes that clear and unmistakable error has 
been committed." (p. 303). Furthermore, in Brown Fence & Wire Co. 
v. Federal Trade Comm., 64 Fed. (2nd) 934 (C.C.A. 6th, 1933), althougn 
the court held that the exclusion of testimony would not there call 
for a reversal, it nevertheless also examined the testimony to see 
what it was that was excluded, as did the court in the Hills Bros. 
Case. For while, ordinarily, matters of admission or exclusion of 
testimony on the administrative hearing will not be considered as 
grounds for reversal by the courts, and the strict rules of evidence 
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applied in the law courts will not be held.to-apply on such hearings, 
yet there cannot be a wholesale disregard.of. all evidentiary require- 
ments. As the court stated in Interstate Commerce Comm. v. Louis- 
ville & Nashville R. R. Co., 227 U. S, 88 (1913), in which the Inter- | 
State Commerce Commission went so far as to claim.that its order was 
conclusive even if the record did not show substantial evidence to 
support its findings: . 


"But the statute gave the right to a full hearing, 
and that conferred the privilege of introducing testi- 
mony, and at the same time imposed the duty of. decid-. 
ing in accordance with the facts proved. A finding 
without evidence is arbitrary and taseless. And if 
the Government's contention is correct, it would mean 
that the Commission had a power possessed by no other 
officer, administrative body, or tribunal under our. 
Government. It would mean that where rights depended 
upon facts, the Commission could disregard all rules 
of evidence, and capriciously make findings by ad- 
ministrative fiat. Such authority, however benefi- 
cently exercised in one case, could be injuriously 
exerted in another; is inconcistent with rational 
justice, and comes under the Constitution's condem- 
nation of all arbitrary exercise of power. 


"In the comparatively few cases in which such 
questions have arisen it has been distinctly recog- 
nized that administrative orders, quasi-judicial in 
character, are void if a hearing was denied; if that 
granted was inadequate or manifestly unfair; if the 
finding was contrary to the ‘indisputable character 
of evidence';" (p. 91). (Underscoring supplied) . 


The court went on to further state: 


"The Commission is an administrative body, and 
even where it acts in a quasi-judicial capacity, is 
not limited by the strict rules, as to admissibility 
of evidence, which prevail between suits of private 
parties. But the more liberal the practice in ad- 
mitting testimony, the more imperative the obliga- 
tion to preserve the essential rules of evidence by 
which rights are asserted or defended. * * * All 
parties must be fully apprised of the evidence sub- 
mitted or to be considered, and must be given oppor- 
tunity to cross-examine witnesses, to inspect docu- 


ments and to offer evidence in explanation or re- 
buttal." (p. 93) (Underscoring supplied). 


The same considerations may also apply to.a complete dis-; 
regard of evidentiary considerations in basing findings wholly upon 


i | 


‘incompetent, testimony. In John Bene & Sons v. Federal Trade Comm., 


> 299 Fed. 468.(C.C.4. 2nd, 1924), Justice Hough, in examining the 


record oz the hearing, stated: 


"Tf by evidence is meant testimonial matter le- 
gZally competent, relevant, pertinent, and material, 
this record contains very little of that kind." 

(p. 469) 


It appeared that unqualified witnesses were allowed to-testify and 
the record contained’ unidentified evidence, and erroneous opinion 
evidence. The court. noted: 


"The questions suggested by the foregoing refer- 
ences are whether the Commission, in its investigations, 
is restricted to the taking of legally competent and 
relevant testimony. We incline to think that it is 
not by the statute, and, having regard to the exigen- 
cies of administrative law, that it should not. be so 
restricted." (p. 471) 


But the court went on further to hold that although legally incom- 
petent evidence is admissible before administrative bodies, "it 
should be fairly done", and held the evidence there submitted "lLack- 
ing in every evidential or testimonial element of value." 


The court in the Arkansas Grocers! case, supra, likewise 
stated: 


"Findings and orders of the Commission may not 
be rejected as evidence because of any errors in its 
procedure not amounting to a denial of the right to 


a fair hearing." (p. 871). (Underscoring supplied). 


A case may well be imagined, for instance, where the exclusion 
of important testimony a party has to offer may g0 so far as tO) vi0= 
late the requirement of the Supreme Court in the Louisville Railway 
case, supra, that a party must be permitted "to offer evidence", and 


A ‘ Peg ns s ! 
so as to amount, - in the words of the court in the Arkansas Grocers 
case, supra - "to a denial of the right to a fair hearing." 


And in Parsons v. Venzke, 4.N.D. 452, 61 N.W. 1056 (1894), al- 
though the court rejected the claim that the Commissioner of the Gen- 
eral Land Office accented incompetent testimony on the hearing, it 
went on further to state: 


"We must, however, not lose sight of the principle 
that the department must not act in any arbitrary man- 
ner, - must not deny any right to be heard. Should the 
rules of the department result ina denial of a hearing, - 
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the courts would cgtvene the rights-he had lost by such 
unfair procedure . 2." “(p. 1039) 


(Of. Farmers! Blevator Co. v. Chicago Ry. Co., 266 Ill. BEoy 107 N. 
BE. 841 (1915), in which the court held that ex parte investigations 
of an administrative body did not satisfy the statutory requirement — 
of a "hearing", which "means the right to appear and give evidence.") 
It is thus true that while the courts will seldom review an adminis- 


trative finding, they will review 


‘Nwhere there has been an improper procedure violating 
those principles of fairness and justice which satisfy 
the minimum of due process of law." Albertsworth, 
Judicial Review of Administrative Action, 35 Harvard 
Law Review 127 (1921) De Uk 


CONCLUSION . 


While the admission of incompetent testimony and the erron- 
eous exclusion of proper evidence will not ordinarily be considered 
as error where there is other substantial evidence in the record: to 
support the administrative finding, the rule, especially. with refer- 
ence to the exclusion of testimony, cannot be. carried to the extreme 
of amounting to a party's denial of a full ang fair hearing. ; 


. Francis M. Shea, _ 
Chief, Brief and Opinion Section, 
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No« No. 49 


INCLUSION OF "SHORT PIMA" COTTON IN 


ALLOTMENTS UNDER BANKHRAD AOT 


Under Section 25(c) of the Bankhead Act (as greed - 
‘by Pub. Res. No. 45, 73d Cong.) all cotton 
produced in any state must be included in state 
production totals and county allotments under 
_ the Act. The special treatment accorded indiv- 
- idual producers of short Pima, by the segrega- 
_ tion of certificates to the extent of the short 
Pima average for division among them in 1934, 
would constitute a fair ond just classification 
under Section 7(a)(3), the requirements of that 
provision being satisfied if all members of a 
reasonable category within any county are 
treated uniformly. 


Opinion Section Memorandum No. 138 
Dated June 7, 1934. 


See also Opinion of Attorney General 
Dated May 23, 1934, in the Appendix (A-5). 
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. June 7, 1934. 
, MEMORANDUM 70 WR, COBB 
Bee hr. cobb: . che 
‘Pursuant ‘to your inquiry of May 14th, I reply as follows: 
| QUESTION | 


Under the BankheadeAct is it permiss- 
ible to adé ‘the five-year weighted — 
average of Pima cotton that was less 
than one and one-half inches in length 
to the five-year average for short 
staple cotton calculating State pro- 
duction totals and county allotments: 
and to hold in reserve the > certificates, 


aw ee 


to the extent of the "short Pima' total 


to be divided nmong those Pima growers 
wnose cotton in 1934 is less than one 


and one-half inches_in length? 


OPINION 


Under Section 25 (e) of the Bankhend 
Act (as amended by Pub. Res.-No. 45~ 
73a Cong.) all cotton produced in any 
State must be included in State pro- 
duction totals and county allotments 
» + under the Bill. The special treatment 
“accorded individual producers of short 
Pima by the’ segregation of certificrtes 
‘to the extent of the: short Pima average 
for division among them in 1934 would 
constitute a fair ond just classifica- 
tion under Section 7 (a)(3), the require- 
“ments of that provision being satisfied 
if all members of a reasonable category 
within any county are treated uniformly. 


DISCUSSION 
Public Resolution NO ge Oer 8G. is ek ‘amends the Bankhead 


Act by adding at the end thereof Section 204 subsection (ef of which 
provides: 


aOR, 
"In computing the production of any State 
pursuant to section 5(a) the total produc- 
tion of cotton for such State in the five 
year period, 1928-1932, inclusive, shall 
be used regardlessof the length of staple 
of such production." 


Short Pima cotton must thus be added in in calculating State: produc- 
tion totals under Section 5(a) and county ‘Allotments under Section 
5(b)'s 


In making allotments to individual producers under Section 
7(a)(3) certificates to the extent of the five-year weighted 
average of Pima cotton that was less than one~and one-half inches 
in length may be segregated and held in reserve to be divided 
among taose Pima growers whose cotton in 1934 is less than one and 
one-half inches in length. Section 7(a)(3) of the Act provides 
as follows: } / 


"Section #(a), The amourit of cotton allotted to any 
county pursuant to section -5(b).shall be apportioned | 
by the Secretary of Agriculture. to. farms on which 
cotton has been grown within such county. Such 
allotments to any farm shall be made upon applica- 
tion therefor and may be made by the Secretary 

based upon -— 


(3) * Upon such basis as the Secretary of 
Agriculture deems fair and just, and will 
"apply to all farms to which the allotment 
iS made under this paragraph uniformly, 
within the county, on the basis or classi- 
fication adopted. The Secretary of Agri- 
culture, in determining the manner of al- 
lotment to individual farmers, shall pro- | 
vide that the farmers who have voluntarily 
reduced their cotton acrenge shall not be 
penalized in favor of those farmers who 
have not done soe" (Italics supplied) 


This provision permits the Secretary to make fair and just 
classifications in allotting certificates to individual producers, 
with tne proviso that all producers witnin any category in any 
county be accorded uniform treatment. The reservation of certificates 
to the extent of the short Pima average for the base period to be 
divided among Pima growev& whose cotton in 1924 is less than one. - 
and one-half inches in length meets the requirements of this Sections 
The establishment of such « reserve is clearly consonant with the 
equities of the situation. Short Pima cotton differs entirely in 
quality from ordinary short staple; it commands a higher price and 
is considerably more expensive to producee In addition, its 


-39'7— 


appearance on long-staple farms is wholly fortuitous. In the event 
of a large crop of short Pima in the coming year, if no special 
provision is made for allotments to such cotton producers, short 
Pime grovers could market but a negligible quantity without tax. 
Under the plan suggested the total number of certificates which. 
would be segregated for distribution would in any case be small; 
moreover, it is stipulated that if the production of short Pima 
does not cover the number of exemption certificates reserved, these 
are to be used in allotments to ordinary cotton producers. It is 
therefore concluded that the plan recommended constitutes a fair 
and reasonavle classification under Section 7(a)(3), and that it 
satisfies the requirement of wniformity laid down in that provi- 
sion if all producers of short Pima within any county receive the 
same treatment under the scheme proposed. 


It may be desired to provect against the contingency that 
unfavorable conditions durim the crop year 1934-35 may result, 
as in 1972, in a large fraction of the Pima cotton crop running 
less then one and one-hslf inches in staple length. Peservation 
of certificates on the basis of the weighted average for the base 
period alone clearly would not protect Pima growers against such 
a contingency. However, it will be perfectly legitimate to allot 
exemption certificates to Pima farmers up to 15 or 20 percent of 
their expectable total production and provide that each certifi- 
cate may only be issued against Pima cotton wrich is actually 
less than one and one-half inches in staple length. Such 
certificates as care not actually used may be distributed ratably 
to ordinary cotton growers. Such a procedure will be valid as 
long as the system adopted is uniform for all grovers within 
each county. It will, of course, subject the ordinary growers 

to the risk that, if the Pima crop has an umsually high per- 
centage of short staple cotton, their own allotments will be sub- 
stantially reduced. 


Telford Taylor, 
Actine Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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IMPORTATION OF DIRECT-CONSUMPTION SUGAR 


‘The amount of direct-consumption sugar, not ex- 


Cuba, as provided by Section 8a(1) (A) (i) 
of the Agricultural Adjustment Act, is 
to be expressed in terms of short tons 
raw value sugar in the quota established 
under the Act. 


a 


Opinion Section Memorandum No. 84 
Dated June 9, 1934. 


ceeding 22% of the quota established for | 
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"=: quota éstablished for Cuba;": (Italics outs), 


es MAO ne 


Seem re ite Sune 9,°1934, 


rena 


t ‘ eae £ ‘ 

I submit herewith my reply to your memorandum of May 28 re- 
questing an interpretation of that portion of the first proviso in 
Section 8a(1) (4) (i) of the Jones-Costigan Sugar Bill which prescribes 
the amount ot direct-consumption sugar which may be brought into or 


imported ‘finto continental United’ States from Cuba. ‘The proviso reads; 


* . o 


"That in such quotas (iee., total quotas for importing 
and bringing in of sugar) there may be included, in 

« *thé-case of the Virgin Islands, the Philippine Islands, 

-" “the Canal Zone, American 3amoa, and the island of Guam, 
‘direct-consumption sugar up to an amount not exceeding the 
respective quantities of direct-consumption sugar there- 
from brought into or imported into continental United 
States for consumption, or which was actually consumed, 
therein during the year 1931, 1932, or 1933, whichever 
is greater, and in the case of Cuba, direct-consumption 
sugar wp to an amount not gxceeding 22 per centum of the 


Your question can briefly be phrased thus: When 22 per centum 
of the number of tons in the quota established for Cuba has been 
ascertained, is the resultant number (a) the number of tons of actual 
deliveries or imports of direct-consumption sugar which can be made 
into the United States (which would set the raw value equivalent of 
the direct-consumption sugar at a figure higher than 22 per centum), 


"or (bd) the number of tons, in raw value sugar terms, of the direct- 


consumption sugar which can be delivered or imported into the United 
States? Alternative (a) supra, is identical with alternative 
proposal 2 of your memorandum of May 28 and (b) with alternative 
proposal le. 


Although several references to the legislative history indicate 
that alternative (a) would be more consistent with the legislative in- 
tent (see78 Cong. Rec. 6168; 6187; 6189; House Hearings on H.R.7907, 
76a Congress, 2d Session, pages 175-176), the clear language of the 
statute indicates that alternative (b) must be adopted as the correct 
intervretation. The number obtained when 22 per centum is taken of the 
number of short tons raw value sugar constituting the full Cuban import 
quota is the raw value sugar equivalent of the amount of direct-consump- 


tion sugar that will be allowed to be imported from Cuba. Since the Stat- 


ute specifies that 22 per centum of the quota established for Cuba is 


to de taken as the amount of direct-consumption sugar which may be imported 
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or brought into the United States from Cuba, and se tot 
tablished for Cuba is set up im’ terms of short tons raw v 
the direct-consumption quota must necessarily also be in 
short tons raw value sugar. Furthermore, the presence of. 
"included! would seem to imply that equal units, (i-e., sh 
raw value sugar) be used in both the including and inclu 

tiesi This construction is. confirmed by section 94(6) (G 
Agricultural Adjustment Act; as” ‘amendéd, which reads in part 


- "All taxes shall be. imposed. and: all. quotas. sha: 
" éstablished in terms of 'rdw.value'.. and, for oar 
of quota and tax measurements all.sugar. slin ll be tx. 
aie aveds into terms of 'raw vantage qpocoxaine to -regulo 
yi ao be issued by the Secreta OLY ee © 6 @ i NEE .- 

ours). i 


“ » 


“Maleing the figures suppliéd- dn your. + theme sen we \ Ons Mey 
I conclude that the amount of direct-consumption sugar whi 


imported. into the United States from Cuba is 418,000 | short 


valus sugar and is to be expressed as such in the quo tas Ww 
set up under the Act. 


4 Francis HM. Shea, 
| . ‘Chief of the Brief and Op 
; Sane Spi ne es Office of the General C 


